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- Before Mr. Justice Jardine and Mr. Justice Rinad.

A'BA mIN KHESA’JI (ORIGINAL Derexpant No. 2), APPELLAM, v'
.DHONDU BA'I (0RIGINAL PLAINTIFR), RESPONDFI\T. T

Deeree— Execution of decree— Death of Judgment-debtm after attaclmwnt but b«forc
sale in ~ execution— Sule without legal representative -of judgment-debtor being
nade a party—Effect of such omission on validity of sale—Civil Prowduz e G’od_%
(Act XTI V of 188‘)), Secs, 311, 316-—-Pa actzce——Pa ocedme. ST

.

 Tukérim obtained 2 decree agamst one Subhankh*in, and in execution attached cer-
tam land which fubhdnkén had previously mortgaged to Knshnégl. "On the 11th

- June, 1877, a warrant for sale wasissued followed by -the usual proclamation, :fubhin<

" Xh4n died on the 27th September, 1877, and a few da)s afterwards, viz,, on the 3rd
- Qctober, 1877, the sale took place without anv notice being given to Dhondu Bdi, who
" was the heir and legal representative of Subhdnkhan, who, however, came to know -of . :

it shortly after. 'Tukdram, the decree-holder, purchased the land at. the sale, and-in
1883 sold it to A’ba, who redeemed the mortgage from I\nshnép and took possession.
In 3891 Dhondu B4, as heir.and ]egal representative of Subhinkhdn, brought this suit
claiming to redeem the mortgage. She made Krishnaji (original mortgagee) and "Afba
(the purchaser) parties to the suit, She contended that the sale in cxecution was bad,::
having taken place after the death of the Judwment de‘btor and thhout his legal
representatwe having been placed on the record.

Eeld -that the plamtxif was not entitled to redeem.

. Per JARDINE, J.:—As no * substantial injury ”* was a.llerred to lmve resul’ced bv
reason of the plaintiff not having been brought on the record of the execution proceed-
ings immediately on the death of tixe‘jndf’ment debtor and before the sale took place,
the purchaser acquired a valid title under section 316 of the Code of Civil Procedure
{Act XIV of 1882), )

Per RANADE, J,—The omissionto join the name of the representative of the deceased

- judgment-debtor as a party to the record wasa material irregularity and a serious
. defect in the title of the auction-purchaser. But this 1rregu1anty did not vitiate the .

salé under the special circumstances of the present case, viz. that the pIamtxif lmd

. taken no step to set aside the sale although she came to know of the sale within a few
' ila,ys after it took place ; that there was no fraud or mala fides on the part of the
_ judgment-creditor ; that the sale had not resulted in any substantial injury w0 the

" plaintiff, and that the ;mctmn-nurchaser and his assignee lmd been in adverse vossesswn

for more than twelve years.

SECOVD appeal from the dec:smn of Rao Bahédur C N Bhat ;.
First Class Subordinate Judge A, P. at Satars, in Appeal
No. 322 of 1892 reversing the dECISIOD of Rdo Séheb . Shlvrém'}_.
Sltéram ‘Wiégh, Second Class Subordinate Judge of Karid. |

& Appeal No, 40 of 1893 from order. '
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Smt for redemption.  The plamtlﬁ' Dhondu Bm was hexr and L

legal representatlve of ohe Subhénkhdn, deceased

- Subhénkhén had . mortgaged  the land -in d1spute to the ﬁxst :

defendant (Krishn4ji. Vyanka,tesh) in 1871,

\‘I'thDﬁ‘llPT\i‘]V +}ID land was attanhad in avarnéian Af° a  donvan
nseque vile lanQ was ailacneq 1n. execution or. & - aeeree

‘o:btamed by one Tukérim Dhanji against Subh4nkhdn, the mort-
gagor. The warrant for sale in executlon was 1ssued on llth
June, 187 7. ‘ '

Subh.znkhan died on 27th Septembel, 1877.

"The sale took place on 8rd October, 1877, w1bhout any notlce
bemg given to Dhondu B4i, the daughter and legal representatue
of the deceased Subhdnkhdn, and without her name being placed
on the record of the execution proceedmore

' Dhondu Béi became aware of the sale fourteen days after it took

place, but took no steps to set it aside.

Tukérém Dhanji purchased the property at the auctlon sale

and afterwards sold it to A'ba bin Khesaji Mane (defendant

‘No. 2) on the 8th November, 1883.

. A’a redeemed the land from Kmshné]l on payment of
- Rs. 947-14-6 in 1886, '

‘In 1891 Dhondu Bii filed the present suit as beir and leo'a,l

' representative of Subhankhan, deceased to redeem the land 1n.-‘,

d1spute

The Subo1d1nate Judge dismissed the sult holdmg that the

mere omission to make the legal representative of the deceased

Jjudgment-debtor (Subhénkén) a party to the record of the exe-

cution proceedings did not vitiate the auction sale of the 3rd
- October, 1877, and that as the plaintiff had not taken any steps
to set aside the sale, it was binding on her.

N arrnoa 1 il Q. 1.\'\“4] mata Trmdean aridh annallada mawvwroara wa nf
LriL upyctu vne vuodrainave Uu.usc Yivil u;yywuauc puwoLs was C%

.opinion that the salein execntion which took place after Subhan-
- khén’s death, without bringing Subhdnkhén’s heir on the record,

was illegal and invalid ; that it was not necessary to set it aside;
~and" that as the plaintiff was not bound by the sale she was

entltled to redeem the property in dxspute The decree of the
trst Court was, therefore, reversed and the case 1emanded for the
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purpose. of determmmw the amount of the. mortoraoe debt due to;
KrlshnéJl (defendant No. 1).

Against -this demsmn A’ba (defendant No 2) appealed to the
High Court. o

Shamrdo Vithdl for appellant :—The Judgment debtor was the
mortgagor of the land. In execution of the decree his interest
was attached during his life-time, but the sale took place after his,
death, and the question is whether the sale is vitiated by the fact
that before it took place his legal representative was not placed’
upon the record.. On this point there is a conflict of authorities.-
The Madras High Court decides that a sale held under such mr-
cumstances is 1nva11d—-—Rama.>cmu Y. Bq girthi® and Krishnayya v..
Unwissa Begam®. But the Allahabad H10h Court decides’ the'
other way — Dulari v. Mokmz Singh ®; Stowell v. Ajudhia Nath®
Sheo Prasad v. Hira Lal®®. These rulings of the Allahabad Hwh ‘
Court are completely in our favour, It does not appear that thelj
latest of these rulings, whichis a Full Bench ruling, was brought
to the notice of the Madras High Court in Krishnayya’s case;
Even assuming that it was necessary to bring the representa-.
tive of the judgment-debtor on the record, still I submit that;
under the circumstances of the present case it is not open‘to:the-
plaintiff fo impeach the validity of the sale. She came to know
of the sale within a iew’days after it took place, and yet. she.
did not a,pply under section 311 of the Civil Procedure: Code:

(X1V of 1892) to set it aside. - It i is, bheretore, binding on her..
- Vishnu K, Bhatm,dekm for respondent :—The provisions of the:

Code of Civil Plocedure (XIV of 1882) relating to abatement of

su1ts do not app]y to execuhon proceedings.. See séction 647 ofi
the, Code as amended’ by Act VI of 1892— Hajrat Akmmmssa
Begcun v. Valiulnissa Begwm ® ;- Guldbdds v. Lakshwman®. The

Pnlmv of the r‘nﬂm is 1o o1ve H\n ﬂn{"nndqnf the fullest nnnm*{"nnlfv'

A viAL AT Vot U VAU MUAVIRRILY VaLU ARRLAVOV vr/ldv‘-vm“.nv

of being heard. No step is allowed to betaken by any party to a,A_
suit or other proceeding ] behmd the back of his opponent, Other-’

| w1se the greatest 1n3ustlce would result from ox-par te proceed'mrrs.

. (I)ILR GMa,d 1%0. o (4)ILB 6A112
@ 1 L. R., 156 Mad,, 399\ L L. R, 1‘7All 440

T ® L,L._R.’,‘s“.an.', 79, - @ 1,1 R., 1S Bom., 429.’
S DL () ECEL R 8 Bom,, 221
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T,H_e';Codé contemplates the presence of the judgmentfdebtof.aﬁs_' ifsé;.f* =

“every stage of the execution proceedings. The interest of ‘his <~ . 7

“representatives would suffer if they were not brought on the - ‘bng]mu
BAr’

record immediately after his death. They can save the property
from. attachment and sale by payment of the judgment-debt™
or, by adj ustment of the decree to the satisfaction of the decree-
holder See sectlons 257, 257A, 290, &c., of the Code. This
opportumty \would be lost if they were not brought on the re-f"

aoT TIPS AN '
L?Ld._ If a.lt quua‘l’uuub Lclamug to the uu,uuuwu UL u.cl.lbb‘b UB-— ;

tween the parties to the suit and thelr representatlves are to be
determined under section 244 duri ing the course of the execution
proceedmos, and not by’ a separate suit, then the representatives
of the Judoment debtor must be brought on the record—Puncha-

‘nunv. Rabia Bibi ™; Abrahaniji, A Natkwa Kall. ywO) Bamclmndm

Ba,pzm V. Vma yak Anant<3?

“Shimad do Vithal in reply : —Tt is not allerred that any substan—‘

tial injury has resulted from the omission to make the represent-.
. ative of the judgment-debtor.a party to the record. That being

- the case, even if the omission be treated as a material i irreg ulam-‘
~fy, it would not be a 01ound for setting aslde the %ale——Tasadw

duk Rusuz Khin v. Ahmad Husain®,

i JARDINE J. - —Subhénkhdn mOI’sO"acred the land in qult to
Krlshnap defendant No.1. One Tukérdm Dhanji Guzar, a cre- -

“ditor of Subhankhzin, obtamed a decree against him, and during -
DuUllaLllilld;ll 5 utumme a4 war rant. IOl S&le W&b 1ssuea and 'ﬂﬂe pro-:
calmation published for the sale of the land. It isfound as'a fact

~ that Subhénkhsn died on the 27th September, 1877 ; the sale took:

place on the 3rd October, 1877, without-any notice being given to:

thndﬁ B4i, the present plaintiff, daughter of ,Subhénkhéh;and_'
- his légal representative, or her name being placed on the record.
: Tukaram became the purchaser. . Dhondu B4i became aware of

 the sale some days after it took. place She took no steps to set

it aside, - The second defendant A'ba is in possession, claiming as
purchaser from Tukérqm by a sale-deed dated the Sth November,
-;1883 - S

L I.L; R, 17 Cale,, FIT. .~ = () P.J. £or 1879, p. 21,
O P, J, £or1878, p. 190 .0k 0 ' LLLR, 2L Cale., 66,
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" The defendants allege that A’ba redeemed the land from Knsh-
n4ji by means of ‘a redemption suit, No, 982 ‘of 1882." ~No mala{v
fides or fraud on the part of Tukérém or A'ba is alleged or found ;-
and there is no finding that at the time of the auction sale in
1877 Tukérém was aware ‘of Subhdnkhin havmg died.

- The lower Court of a,ppeal has held that the plamtlff ma,y re-
deem the property on payment of the mortgage-money due to

_ the second defendant as in itsopinion the purchaser at the Court -

sale acquired no title as against the. plaintiff Dhondu B4, her

| name not having been put on the record upon her father’s death.

~ Whether this - substltutlon is required by the Code of CIVII‘_;

' -Procedure (Act XIV of 1882) and whether the omission: makes,

the sale invalid, are questions on which no direct authorities have’

" been found in the decisions of this High Court. Basuantwpa, Vi

Rdnu® and Akoba v. Sekhirdm® must be distinguished, as. meyf

~velate to the constitution of suits, and’' not to matters in éxecu~ .
- tion. As pointed out in Guiabdds v. Lakshman® before execution

can be had at all, & right must have been fully established ; and

" section” 647 of the Code does not apply the provisions about'
" abatement to these proceedings—Krishna v. Bhdu®; I)honkal

V. Phallar®, Hub Lal v. Konhia Lal® is a case of a sale
. being upheld as ao*alnst an objector who had not been a palty to

‘the sult

The views expressed in Gulabdab V. Lakskman have been
approved by the High Court at Allahabad in "Dulari v. Mohan

Singh® by Oldfield and Straight, JJ. (where the question was .
_whether the Court sale was invalid by reason of the prior, death
 of the decree-holder), in Stowell v. Ajudhia Nath® by Ithe same

‘learned Judges (where the death of the judgment-debtor was prior
. to the sale), and in Sheo Prasad v. Hira Lal® by Edo'e C.dus

and Straight, Brodhurst, Tyrrell, JJ. (Mahmood, J., d1ssentmg)
. where the judgment- debtor had . d1ed after the attachment andl
. before- the sale. . SRR . BRI

 ® 1.L.R.'9 Bom., 86, . ®LL.E, loAll 84,

- 2) Idem,, 429, S ®) 1, L, R, 7 AllL, 360. -
@ 1. L. R., 3 Bom,, 221, ' ™ 1.%L, R, 3 All, 759, atp 764

¢ 1, L.R., 18 Bom,, 61, - (8)61bul.,25a.
S ' @1, Lo R, 12 AlL, 440,



In the 1ast named -case the fully considered judgment of Sir
"‘-:,.‘John Edge dlscusses and dissents from Rdmdsdmi v. Bdgiruthi®
(followed in Krishnayya v. Unnissa Begam®), the authority
~ followed . 111 the present case by the lower Court of appeal. Sir
- John Edo*e s reasoning supports the Bombay decision, when after -
jfconsmermrr sections 234, 275, 276, 280 and 284 of the Code of
* “Civil' Procedure he observes that he does not find in that Code'
' "'_any provision requiring notice to be given personally to a judg-
- ‘ment-debtor or his legal representative of a sale of property under
attachment The view that the abatement sectwns do not apply
3 to ‘execution proceedings has been adopted by the Legislature
 in Act VI ‘of 1892 amending section 647. The: learned Chief
~Justice then goes on to consider section 311, about which, in the
“last of the two Madras cases, the learned Judges of Madras say
‘that the. sale without. notice to the ‘legal representative of a
5 deceased party was a material irregalarity and must necessarily

-cause him substantial injury. The Act of 1892, however, shows

Fim

* ©'that this procedure by notice is not obligatory. It would appear
~#rom the Madras Report that the Allahabad Full Bench decision
“‘was not brought to the notice of the Court in that case.

" The ‘present case resembles the two last’ Allahabad casés in

- :that there is no question raised that the sale might have been
" voidable by reason of valid objections which-the plaintiff had no’

opportunity of preferring e’ or soon after the time of sale, or on

“other- equitable grounds. . The -contention is that the sale is
~absolutely void by reason of the plaintiff not having been brought
~on the. vecord of the.execution proceedings immediately on her
“father’s”death; Sir John Edge treats-this as merz technical
- -pleading -and-as not touching ‘the merits, and at p: 446. points
* out'the uncertainty ‘and risk which such a doctrine would impose
-~ on the purchaser at the execution sale.” On- this point, the con-
- shruction of section 811, Mr. Justice Mahmood conecurs, and at

- p. 459 notices the important decisions of the Judicial ‘Committee

of the Privy Council, which show that for the purposé of- setting
- aside a sale on the ground of irregularity, ¢ substantial injury by
~ reason of such irregularity ” must be proved. In the present case,
R -none such is averred

' ® LLR,6Mad, 0, . @LL R. 15 Mad,, 399,

U
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| - It-follows that under such clrcumstances the purchaser. acquzres_;f-

~a valid title under section 316 even if the doctrine of Quldbdds v.-

Lakshman, distinguishing execution proceedings from smtg, had

’ T+ DAMYVIAA I MMMV AnA "Trr + t‘:] ﬁﬂ“ﬁﬂ A
iU appears annecessa iy O G1SCuUsSs 14e €

the present litigation.

For the above reasons my opinion is that the decree of the‘f
'T) rtf' Conrt thﬂﬂ be rpvnrs;aﬂ and that of the nﬂgtnsﬂ r‘nnv{-

tored and that the 1espondent here should pay the costs of'
both appeals ‘

RA'NADE, J.;:—The only pomt of law Whmh has to be consuiered
in this case relates to the question whether an auction sale in
executlon of a decree is invalidated by reason of the death of
the judgment-debtor after attachment, but before sale, and the'-__
failare of the attaching creditor to join the heir or representative -
of the deceased debtor as party to the record of the execution
proceedings. There has been no authoritative 'rulinfr of ‘this
‘Court on the points, while there has been a conflict of ruhngs m‘
the decisions of the Madras and Allahabad High Courts.

" The Madras High Court held in Ramdasams v. ngi?‘dtk-z'(l)i:

" that the representatives -of the deceased judgment-debtor ought -

to have heen brought in, and that the further process of ‘salei',

could not legally issue without some person being on the record
to repr esent the -deceased judgment-debtor, and that the ea]n ‘

U AL (S Lol WlutsFelull MU TATIAYTRTAMUUL, Al BLAGY vl

held under such circumstances must be set aside.- This same '_
‘view was re-affirmed by the Madras High Court in Krishnayyé v.

Unwnissa Begam®, although its attention was specially drawn to
‘the ruling of the Allahabad High Court in Stowell v. djudhia

 Nath®, In this last case -the Allahabad High Court held lb
“that as the sale was held on the authority of the order of the-f

' Court which had jurisdiction to make it, it was not affected. by
-the prior death-of the judgment-debtor, The Madras High Court

- distinguished this Allahabad case, as being one in which the

contest was between two mortdaﬂees. The second mortga;o'ee‘qf
.was the . first purchaser and purchased the Judgment debtor s

@) L L. R,, 6 Mad., 180. @ L'L.R., 15 ’Wad 399
o R - @ 1. L, R, 6 All, 255. ) :



g‘ifitereStasubj ect to the first mortgagee’s claim, and the death of

‘the original owner could not affect the proceedings in any way.

Tt was further ‘observed that Mr. Justice Straight did not concur
with the remark of Mr. Justice Oldfield on ‘this point, and that
‘both Judges agreed that the question whether the sale might be

rntdalla of &LA trmatarnnn  ~Af tha esneacasd -

vu,luauu; ab ult 1lsuvaulc 0L viase LC}_JLchut;amLVb UI. buc Juav‘mems-

idebtor did not arise for declslon in that case. The Madras High -

:Court held that the sale which took place under such circumstances

without notice to the representative, was vitiated by a material
rlrreo-ulanty, and must necessarily cause the debtor substa,ntlal '

injury. |

- Although the dﬂcmon in Stowell v, A]Ufl]bld Ncr,tia(l) was_ thus
(hstmcrmshed the point now in dispute came again directly before
the Allahaba,d High Court, and a ¥ull Bench of that Court held
in Sheo Prasad v. Hira Lal®, (Justice Mahmood dlssentmcr),
‘that the sale was regular and valid, notwithstanding the failure
of the judgment-creditor in the matter of joining. the name of
the representative of the deceased judgment-debtor as a party
to the sale proceedings. The Judges of the Allahabad High
Court remavrked that the Judges who decided Ramdsami v.

Bdgirathi® gave no reasons for their opinion that section 234

applied to such cases. It may also be observed that although

this Full Bench decision was passed in 1889, it does not appear-
to have been noticed by the Madras High Court in their second -
decision quoted above, though that Court 1efemed to the earher |

11\

_11111I1g n’ 06020666 V. ﬂ.judlb@(l .L\ ath®,

In this state ofthe law, it becomes necessa,ry to consxdel the
grounds on which the decision of the Allahabad High Court rests.
The chief grounds appear to be, (1) that execution proceedings,
‘such as attachment, &e., do not abate by reason of the death of
the judgment-debtor, (2) that property under attachment must
~ be considered as being in the custody of the law, (3) that it is
not necessary to give notice of the sale to the judgment-debtor
- after his property has been duly attached, (4) that the interest
- of the representative of the judgment-debtor cannot in any way
e be damnified by the sale, and (5) that he has his remedy, if the

(1) I. L R., 6 All., 255, - (A L L, R, 12 All, 440,
: @) I. L. R., 6 Mad., 180. :
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sale was xrreo*ularly conducted and. resulted in actual m';ury, under
section 311 of the Code (Act XIV of 1882). The Chief Justice of
the Allahabad High Court noticed in detail sections 234, 275, 276, .
280, 284 and 311 of the Code, and as the result of this 1ev1ew he

1Y 114 4B nren wrac nakhineg in +ha (ada af vl Pracadvira wohinh
ue1u. bllﬂ:b butut; wan uuuu;us il °oNe VOGEe O LUlVii & 1ULTUULT W uu,u

warranted. the suggestion that an attachment would abate on the
death of the judgment-debtor, or that his death would render 1t
necessary for the judg oment-creditor to take steps to i 1ssue notice to

the representatives of the deceased judgment-debtor. There ‘arg,‘_}

however, other sections of the Code which were not noticed in that,,
]udwment and which appear to me to show clearly that the Code

“does contemplate the necessﬂ;y of the jndgment-debtor or his repre-

sentative being a party to the sale proceedings. Sections 286-—295
lay down general rules for the sale of 1mmoveable and moveable

PTO“C'{'}’ " Ssetion 9Qﬂ I\rnv:r]aq that no. ea'h:s ghall 'l-n]za nlanc.
without the consent in Wntmg of the Judorment-debtor untll after
the expiration of thirty days-from the fixing of the proclamatlon. .
Section 291 similarly requires a fresh proclamation of an adjg ourned
sale, unless the judgment-debtor consents to waive it. The samp

section provides that, even after proceedings in auction-sale ha.ve

-commenced, they shall be stopped, if, before the Tot is knocked
“down, the debt and costs ‘are paid or tendered. This mduio'ence

clearly presupposes the active presence of the judgment- debtor
or his representative as the person paying or offering to pay the’

'Snm due. Section 293 gives the judgment-debtor a noh{- 'l'n‘

LRana Ittt fo Rammbden bl el A

recover loss caused by the resale of property in consequence of
the  default of the first purchaser. Section 294 permits the
judgment-debtor to apply to the Court for settmw aside a sale,

if the attaching’creditor purchases without previously obtaining
the pérmission- of -the” Court. Sections 304 —325 lay down”
sspecial rules for the sale of immoveable properb5 Section 309

: kel:ﬂpO’W'el'S the UOU.I'D UD %l&nl} mme to Bﬂe Juugmenn CleDBOl' UO
_raise monéy even-after an order for sale has been  made. The
‘judgment- debtor can of course -apply under - section 311 to seth

aside a sale‘on the ground of irregularity, Section 322 spemally ""

"-contempla,tes that-the Collector shall make an inquiry into the

liabilities -of -the judgment-debtor, and on the. bams of.that
inquiry he may even stop the sa.le, in. whole or m pm t, 1f a.ny of



th
adva.nta,ge

representa.tlve before the Court ab all stages of these proceed-r

mo~s It may be conceded that sectxon 234 is not mandatory, but"

......

proceedmgs do not necessarlly abate by reason of the death otf
_the Judgment-debtor but it does nob follow from thls that the
“sale, when it takes place under such circumstances, cannot be chal-
lenged by the representatlve of the Judgment-debtor, Whose mo-hts
‘were 1gnored by the Judgment creditor, either by an apphcatlon

under section 3811, or by a regular suit. 'Ifherehave been de-

'elsions of this Court where the judgment-creditor joined the
‘names of other than the true heir of the deceased Judgment~
~debtor;, and it was held that the sales which took place in such
yroceedmgs did not affect the right of the true heir, in one case
"a minor son, and in the other a widow, to sue for redemptlon
which they could only do by first suing to set aside the sales—
' Baswantdpa v. Rinu® and Akoba v. Sakhérim®, This analocry
_appears to me to suggest that, on the point of law now in issue,
“the decisions of the Madra,s ngh Court are enmtled to greater.
conmdera.tlon tha those of the Allaliabad High Court, and that
the omission to join the name of the represexita‘.tlve of the det

~ceased judgment- -debtor was a material lrregulanty, and a serious -

~ defect in the title of the purchaser

The next questlon for consideration is, Whether th1s Irrecular-
ity and defect vitiated the sale. In this connection, it must be
noted that the plaintiff in this case could have applied under
section 811 to have the sale set aside. It is in evidence that she .
came to know of the sale within the period.allowed by law for
applications to set-the sale aside. She remained quiet, and allowed
‘the sale to be confirmed. - No fraud or male ﬁdes on the part of
‘the ]udgment-credltor is alleged in-thiscase. - He was not aware
of the death of the Judgmentdebtor It is not contended. that

R () I L. R.,.9 Bom,, 86, MHETE (2) L L. B QBom-., 429
& 18635 . o

. I,,do not therefore, thmk tha,t 1t can Justly be lald down tha,t%
the Code contempla,tes ex. parte sa.le proceedmgs in exccutlon, and - '
dlqpenses with the necessity of having the judgment-debtor or his

A.*éxpedlents euggested in- ‘section - 323 can : be d,dopted thh;-; 1§94 )
B A’n&

DHGNDU

BA’ '.‘ '»‘
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the sale. has resulted in any substant1a1 damages . More ; than;
twelve years have elapsed since the date of the conﬁrmatlon of;
the sale.” Since then the purchaser became adverse owner of the

~ property, and his long possession must be held to have operated asa
‘bar to the legal remedy. of the present plamtlﬁ' ’\IoreoVer a thlrd

person, who had no notice of the plaintiff’s right and the (ffefec{;
in-the sale proceedings; purchased the property for valugble consi-.

~ deration so farback ¢ ‘as 1883, In the Madras cases, this question’

of limitation did no{: arise, 'and Was not raised. ‘Under all these“

_ -special circumstances; I think that the’ present plaintift . cannoﬁ
~ maintain her suit for redemption, and that, notwithstanding
;,,_the legal . defect in-the sale procéedings, the defendant’s title’
‘cannot now be questloned after more than twelve years. ”

-X would, therefore, reverse the order of remand of’ the lower

("'v urt nF nrmnn] and- restore ‘the decree’ nF the. nrlgrn&] (‘m)

%/

Respondent should pay the costs of bobh appeals.
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- APPELLATE CLVIL,

,Before .S‘m* O/mrles Sargent, Kta, Ckwf Ju.stsce, and Mr; Justice Fultons

GURUBASAYA (ORIGINAL DEFENDANT), APPLICANT, v. CHANNIALA'PPA( :
(ORIGINA.L PLAINTIFF), OrpPONENT.*

The Debkhan Agmcultunsfs Relief Act (Act XVIT of 1879), Secs 53t— Revisionary
power of the Special Judge—Cases in which failure of Justice appears t6 Emfef

odaken. place—Jumsdwtm@—_-Caml Procedure Code (Act XIV of 1882), Sec. 622,

- Section 632 of the Civil Procedure Gode (Act XIV of 1882) gives'to the High

"Court jurisdiction fo interfere only where the lower Court acts without Jurlsdwd
tmn or has exercised 1ts Jurlsdlctlon ¢ illegally or with material 1rtegu1auty.”

~# Application No. 140 of 1893 under the extraordingry ]uusdlctlom
'{'Sec’omn 53 of: the Dekkhan Agriculturists’ Belief Act (Act XVII of 1879)
B34 The D:stnet J udge may, for the purpose of satisfying hlmself of the

,lega.h-

’ ty or propr:ety of .any decree or order passed by & Subordinate J udge in any.suit or

other matter under Chapter I, Chapter IV, or Chapter VI of this Act a.nd as to
ﬁhe regulanﬁy of the” proceedings thereif;, call for and ‘examine the reeor@ of suéh
it or Aratter,-and pas such decree or order thereon #s he thinks. ﬁt 5



