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:back the case for a fresh declslon, but we think it is necessary
-gfor a sat:sfa,ctory decision on the rwhts of the pa,rtles, havmg

- regard to the manner in which the case has been tried, that an-
.issue should be raised as to Whether anythma has occurred since

“ithe death of the. previous manager which would give a legal
~-right to the defenda.nt to contmue to hold the Iand durmg the
‘plaintiff’s life-time. Costs to follow the result,

Decree rever. sed and case sent back

APPELLATE CIV IL.

DBejore Sir Charles Sar -gent, Kt., Chicf Justice, and Mr. Justice C’andy

A\[BA’SHANKAR HARPRASA’D, Prantier, . SAYAD ALI RASUL,
AXND ANOTHER, DEFENDANTS.*

'.illahomedan law—2Money due by a deceased ﬂ[alwmccifan«——Smc by @ ci ecletor agamst
only one of the heirs of the deceased—Practice—Procedure,

A suit for money due by a deceased Mahomedan Yes against one of his .heu's in
wespect of his share in the property left by the deceased, though it may not bind
the share of another beir.

* Queere~Whether, there having been no division of the estate, the share of the heir |

E sned is liable for the whole debt of the deceased,

REFERENCE by Khdn Bahddur B. E, \Iodl, Judge of the Court

of Small Causes at Broach, under section 617 of the Civil Pro-
cedure Code (Act XIV of 1882). '

The plaintiff sued in the Court of the Small Causes 2
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to recover the amount due on a bond executed in his favour by .
Rasul Karim and Jamiatrdm Sobhérdm. He sought to recover .
the amount from Jamiatrém personally and from the estate of

Rasul Karim who was dead. = The case came on for hearing on .
the 8rd October, 1893, and the defendant Sayad Ali, the son and.

heir of Rasul Karim, deceased, was examined as a witness, and.
admitted the bond. Tn his evidenece he stated that the deceased
had left behind him (among other relatives) a widow, who, accord- .

ing to Mahomedan law, being interested as a sharer in the

property of the deceased, ought to have been joined as a co-
defendant in the suit.” As the cause of action  had arisen on the.
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‘ 26th September 1890 the. plaln{u& s s suit agamst hel Would have*'

been time.barred if she had then(i. e. on 3rd October, 1893) been:
“added as a party.- The. plaintiff, therefore, asked the Court to pass’

not against-the entire estate of the deceased as prayed for in the-

- plaint..- The point then' arose as. to whether-such a decree could .

be passed, and the Judge submitted  the following question- to
the High Court :—

o ‘Whether, When the 01‘1‘7111&1 debtor is dead the cr Pdltm in-
bringing a suit, is or is not bound to bring all the heirs or repre-
sentatives on the 1ec0rd and whether it is aliowable for him to

~ ask for a decree aﬂamst one helr only to the extent of the share

represented 'by h1m

 The Judge Was of opmmn that a demee could not be passed

. adalnst a part only of the deceased’s’ estate, that the entire estate
‘ should be represented, and that the omlsswn of some of the heirs’
was fatal to the claim.- . .

- Kldbhdi Lallubhdi (amecus cuma,) for the plamtlﬂ' —-W'e con-"

‘tend that a decree should be passed against the entire estate of the-

deceased, because until the debts are paid there can be no shares

debts of the deeeased are pdld off because the entire estate is hable
for the debt and not any “particular portion of it. Even if the”

“widow be now joined, still our remedy against the estate would:

not be barred, because under section 22, paragraph 1, of the Limit-"
ation Act (XV of 1877) only the personal remedy against the-

- added defendants is barred; but' not the remedy against the pro--
:Ijertyf,.-‘ ‘The questionas tothe joinder of the widow wasnot raised:
by the defence. . It was duaring the hearing that it was ascertained.
~ that the- deceased had left a-widow, and it was then that the ques-:
| tion of makmo her a- party was raised. by the Court.- The: ques-;
_ tion having been raised by the Court, the'point of limitation cannot

arise~— Khddi: Mohidin v. Rima Ndik®.- In any case the plaintift:
is entitled to. proceed against the defendant, Sayad Ali, who is in:
possession of the property ; it ‘does not matter whether our: cla,ml
agamst the W1dow is-barred or not:
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- Vdsudeo G. Bhanddrkar (amwus curice) for the defendant :—
j‘j fWhen an owner of property dies, each of his heirs gets an mterestf ‘
in it. The vesting of that interest is not postponed until the
“debts of the deceased have been paid.’ In order that a decree
- should be passed against a co-sharer, he must be in possession of |

“his share of the property. The plaintiff here seeks to recover

the debt from the property of the deceased, but he cannot succeed,
“because he has not brought on the record all the persons interest-

nd nd 4 el

v. Kamaluddin Ahmed @,
 Kéldbhai Lallubhai, in reply.

SareENT, C.J.: —~We agree in the decision of the. majorlty of the
Judges in Asswmathem Nessa Bibee v. Roy Lutchmeeput Singh®)
which was approved of by Mahmood, J., in Jafri Begam v. dmir

Muhammad Khan @, that the suit against Sayad Ali, although it.

“could not proceed so as to bind the widow’s share, would still lie
against Sayad Ali in respect of his share in the property of Rasul.

A question may arise Whetlﬁér, there havingbeén no division, his .
share in the property would be liable for the whole debt. That
questlon has not been referred to us, but we may refer the Small -

Cause Court Judge to Busszmieram V. Kamalndmm and. Pwt]n

Pal Singh v. Husaini Jan® to assist him in alerIIl(‘f at a conclu-‘

‘ 810“.
0) tler accor dmgl j.
OLL.R,1AL,57. . (LL.E. 11 Calc., 421
® L L. R., 4 All, 361. @ L L. R., 4 Calc,, 142,

& I, L. R., 7 All,, 822, ®) I L. R., 7 AlL; at p. 827, |
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