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‘, ‘The: i*esp;)ndents pleader admitted the correctness of this view, = o
but urcred that as the ‘two darkhdsts of 1888 and 1890 covered '_.»Né*.‘\tcT;AiiD._"
‘the -same ground of relief, the - dismissal of the first darkhdst - Vn';w.
‘Jbarred the  entertainment of ‘the second darkhdst, except in the

tmatter of the costs.. We .cannot accept thls contentmn of the
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iW’lth because the respondents in the decree of the District Court |
‘had preferred a second appeal from that decrec. Both parties
anust be held eouallv bound or equally benefited by the rpsult of" v
this second appeal, and if the orwmal respondents would have-
‘become entitled to execute the decree of the High Court in case
it had reversed the decision of the lower Courts, weé dp not’ see
*-any reason which prevents the present appellant from claiming
his right to execute the decree of the High Court in his favour.
The proceedings of 1888 had no reference to that decree, and the
“order of dismissal puséed thereon had, therefore, no operation as
“regards the appellant’s right to "seek execution of the decree in
his favour.  If the appellant has a right to execute this decree;
there i ]S a,dmltted]} no room for the objection about limitation.

Weaccoxdmgl;y. reverse the order of dismissal passed by the
- lower appellate Court, and direct the Co ult of the Subordmate

‘Tudﬁn at Pdrner to O pr roceed with.the exceuti

decree. All costs on respondents.
T ' Decree reversed,
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Decree— Execution—Limitation Act (XV of 1877), drt. 179, Cl. 4—Siep in aid of
execution—Civil P ocedme Code (det XTIV of 1882), Sec. 230— dpplication
for execution, \ . ' ) :

A obtained a decree against B upon an award, which directed that the sum of
'Rs, 1,840 awarded to A should be recovered with interest by .attachmeunt of the -
- mortgaged property and not by sale, except in case of its being held that the
, Ploperty was not liable to attachment, - T
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On 12th October, 1874, A apphed for ezecutxon of the decree ‘md there-
upon the mortgaged property was attached and placed under the:management: of
the Collector, who paid the proceeds from time to time into Court.till 1891.:
The Court paid the proceeds to A on "oth Febmary, 1876, 6th February, }817 aml .

7th October, 1877,

In 1878, A being dead; his son C applied to the Court to be made & party to the-
record and to be allowed to confinue the execution proceedings. ‘

In 1880 C applied to the Court under section 248 of the Code of Civil Procedure

(Act XIV of 1882) to issue notice to.D,as B’s heir and legal representatlve, to
ehﬂ"vr canse w 'h}y 4118 {1nn~nnn (ﬂ\ \1\1{1 nn{' I\cx exec 11*;1(1 qgatn&:f ]n'm- D llld ]’lﬂt appeala' :

- and an ez-parte order was passed for execution to proceed as against him,

The Collector continued in management till 5th Febraary, 1892, when the apphca.-:
tion (darkhdst) of 1874 was withdrawn a,nd a fresh application was ma.de by C on

12th J une, 1892,

"D resisted on the ground that the application was time-barred under artwle :
179 of the Limitation Act (XV. 0t 1877). ‘ _—

Held, that the application was not barred by limitation, as the execution
proceedings under the first d ukkdst of 1874 were continuously going on daring the: :
whole period that the Collector’s management lasted under the orders of the Court,

. and as each year's piymant received b y the decree-holder was bat ap? artial step mj
~aid of execution of the decree.

Held, furbher, that the applications made by C in 1878 and 1880 wero also © steps
in aid of execution” thhzn the meaning of aticle 179, clause 4 of the Lumtatlon
Act (XV of 1877 ‘ :

SECOND | anneal from the decision of erlmour "\IcCorkell ‘

‘District Judoc of Ahmedabad, in Appeal No. 404 of 1892.

The sole question argued at the hearing of the appea,l was
whether the plaintiff’s darkkist or application for executmn of a,
decree was barred by limitation. '

On the 26th January, 1874, one Tribhuvan Jethd obtamed a
decree in terms of an award, which divezted that the defendant g
Bechar should pay him the sum of Ks. 1,840; ‘that the’ S&ld .
sum was not to carry interest if paid within one year, and that i_"

| after that period it was to be recovered with interest at G per

cent. per annum, by attachment of the mortgaged property, which -

~ property was, however, not to be sold unless it was held that” 1t.

A

was not liable to attachment.

. On the 12th October, 1874, Tribhuvan apphed for etecutlon
*of this decree. The mort(rarred property was attached and pla,ced
under the management of the Collecbor, who from time to time
paid the income into Court up to 1891. " B




,-';Tfibhex'?a;n received peyments from the Court in' part satisfac- B
;.{ftlon of the decree on 25th Februaly, 1876 5th February 1817 .

Lah S1oo1Qre :
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have the money levied and paid to him. L s

] In 1880 Pitdmberdds applied to the Court under sectlon 248 of -
- *he Code of Civil Procedure (Act XIV of 1882), to issue notice to -
~the present defendant, as Bechar’s heir and legal rep1 esentahve, to
" show’cause why the decree should not be ex ecuted against him.
'.”_On his application an ex-parte order was passed tha,t executmn B

: 'should proceed as prayed for.

The Collector’s management accordmrrly contxnued till oth :

February, 1892, when the darkhdst of 1874 was W1thdmwn.

Th
il

""\Th'e defendant resisted this darkhdst on the ground that it Wes
barred by limitation both under section 230 of the Code of Civil

N B R P it
Procedure (Act XIV of 1882) and under article 179 of the

lelta,tlon Act (XV of 1877).

The Cour of first instance helcl that it was ba1 red under artwle'»

179 of the Limitation Act (XV of 187 /)
 On a,ppeal the District Tudo*e was of opunon t‘nat the darklzast

was not barred either under section 230 oi: the ClVll Procedule‘.

UUU.U or llll(lf}l' &151018 .1“7 O[ ﬂ.LU AV UI .lGll. ‘ .[16, 01161'61.()16, .

reversed the first Court s order and dwecteJ executlon to issue.

Aofxmst this decision the plesenb appeal was p1eferred to bhe ;

Hmh C‘ourt.

“Qovardhanrim M. Trzpathz for appellant

Bhiishankar Nindbhdi for 1espondent. »
‘ The‘jfollowing authorities were referred to in argument :—
- Prabhdcararow v. PotdnnalhV; Chunder Coomdr Roy v. Bhogo-

 butty®; Unnoda Persid Roy v. Sheikh Koorpan  Ally®; Hem Chun-
."der C‘/wwci’hr J v. Brgjo boonr]u,r iy Debee; Fizal Imdm v. Meita

M LB,2Mad,1. - ¢ & LLR.,3 Cale,5I8,
: ‘_2’1 L R, 8Cale,y 235, -~ - @) LTI, R,8 Calc, 89,

?”-In January, 1818 Tmbhuvan havmo' dxed his son Pltamberda-,
~applied to the Oourb to be made a party on the record and to
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Smg];,(l) a Funga Pershad Bkoomzc}’c V. Debz Szmdam Dabm(") ’l oree o
ﬂlﬁ’inﬂanr] v, Mnknmor] lrﬁl,;m,] 'Ra:m(?) TaAT, i ﬁfn;m nnf') v, Prn”i]nl
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 Bapu®; Jamnddés v. Lahmmm‘o) Mungul Pemhad Dichit .

Grija Kant® ; Manjunath Baclmbhat v, Ven/autesh Govmd‘” 3

Sher Sing gl v. Daya Riam®; Dilichand Bhudar v. Bii Shivkor 9};

Venkatards yalu v. Nar aszmha(w’ Pardin .. Singh v. Ta'wcihir'
BinghV; Jogesh Prolasﬁ v. Kalee Coomdr Roy®?; Gom,ncl Shdn-~

bhog v Appm/a(”’ Nuf»mma, V. Rcmzascum(“’ Chowdhry Pa?‘oosh
- ﬂamr{us v. Kdli Puddo b‘anerjee““’ o

N\

‘JARDINE, J.:—In this case. the chief point that was aloued

"befme us related to the questlon of limitation.

The undlsputed facts of the case are: Tribhuvan and Bechai,'

fathers respectively of the parties to the present execution pro-
~ceedings, agreed to a private award, which was duly filed- in

Court on 26th danuary, 1874, Plaintiff’ ‘s father Tribhuvan U’daV‘:)

s Jhast No. 1791 of 187+ on 12th October, 1874, and the e(e-~

cution work was transferred to the Collector, who attached the

~defendant’s san-mor tcmmnﬂ *nr'rmc-ri'v in the tprms of the awa,rdm

and paid over the proceeds trom time to time in Court down t(r

1891, The Collector’s management continued till 5th February,
11892, when the darkhdst of 1874 was disposed of, and a fresh

darkhdast No. 570 of 1892 was given on 12th June, 1892.

The contentmn of ‘the appellant-defendant in both the lower

: Courts was that the darkhdst of 1892 wastime-barred under sectlon
1230, Civil Procedure Code, and article 179 of the Limitation Act.
The Court of ﬁrst-instan\ce held. that the darkhdist was not barred
~under section 230, but- that it was barred under article 179 of
*.Act XV of 1877. The District Judge held that the darkhdst was
:,.not time-barred either under section 230 or article 179. In the
appeal before us, the appellant urges tha,b the darhhwst of 1832

. WLLR,10Cde, 59,  © LLR, 18 AL, 56k

© 0@ T, LoB.; 11 Cale., 227, - (M L L R.,15 Bom., 242.

e, L.P\.,‘)Calc 730. (19 L. L, R., 2 Mad., 174,
M LL R.,1Bom, . (D LLR.6AIL,366. .
®.L LR, 2Bom, 294 . (28Cal W, R, 24

U ® L R)SLA,123.0 - © - ' 09 LLB.,5Bom., 246,

& L L R, 6 Bom,, 54. . sy L L R..‘.ZMa,d.,ElS

S 1, L. B., 17 Calc.,aS
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was bmred by hmltai.lon chleﬂy unde1 article 179, "The .AObjec;-: L o

tlon of ‘the bar-under section 230 was not serlously pressed in the
v:-‘,arcrument of the appellant’s pleader

It Wwas ur ored by Mr. Govardhamém that as the decree was
‘ : passea in J anuary, ldl‘b and the first dark/dst was o~1ven on uth 23
, October, 1874 the second darkhdst ouOht to have been given
" before 12th October, 18/7 under article 179 of Act XV-of 1877,

»Wh'm]'\ came into rmm ation in ?u]v 1877. He urged, an-Hmu that
~ the payments recelved by the plalntlﬂ' of the proceeds of the
""property under the Collector’s management from 1874 to 1891
- did not prevent the bar of, limitation from being. operatlve, and
_vthat there were no apphcatlons made or steps taken by plaintift
to keep alive his 11crht of execution under the decree It was
ﬁnally contended that the plamtlff’s right to execute his decree
being once lost 1n 1877 could not be revived Dy the change in the
law in 1879 Whlch introduced section 325 A, on which the lower .
lCourt of appeel has relied in suppoxt of its view.

On respondent’s behalf it was contended by Mr Bhélsh(mkar
that verbal  applications had been made by the plamtlff to the

Court before the moneys received from the  Collector were pald:

over to. PL&IHBIH, that these Vel bal {LppllC&T;lOHS Were ‘as O’OOd. as-

written, and these applications and receipts of money were steps_r
in aid of execution; which enlarged the period of limitation, It

“was further uroed that in - Januarv 1878, nlamtlff as heir ‘of
‘ deceased TI‘]bhlchlIl bad applied to be made a party to the 1ecord
and allowed to continue the ‘execution proceedings, and that in

February and September, 1880; written applications Were made

~ to the Court by plaintiff to issue notice to the present’ defendant

under section 248, and to adjust the interest accounts.” These
‘applications, it was contended, saved the .darkhdst from being
. time-barred, and that since the Act of 1879, section 325 A. en-
titled plaintiff to exclude from computation the time during which
- the defendant’s property was under the management of the
- Collector, and, lastly, that defendent was estopped from raising
 this contention i in 1893 when he failed to urge it 1 in 1880,

&

~ After a caleful con31derat10n oi the authorltles clted on both
81des, end the fuller statement of facts placed before us by the
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1esnondent’s nleadel we feel satlsﬁed that the contentlons t)f thp- K

KESH aviar, appellant in this case must. be disallowed. - Td consuiermg thej

.BECHAR

2.
»PITA'MBEB '

T DAfg

TRIBHUVAN-

DA'S,

*true character of the payments of the proceeds received by the.
decree-holder, it- is necessary to bear in mind the pa_rt;cu_la_z ‘:
circumstances of this case. The attachment in this case. Waé"'ndt’

8o much an order of Court, as an enforcement of the parhcula,rf

agreement arrived at with the consent of the parties in'the arbi--

trator’s award. 'T‘hﬂ{' nwnvﬂ directed that the sum {-'nwnﬂ due’

and.awarded to plamtn‘f (Rs. 1 ,840) should be paid by defendanhk’;

_in one year, and that during that period it should earry no interest,
" and that a fter that time, plaintiff should receive 6 per cent, mter-f‘f?-
est, and recover the sum due to him by the attachment of the sah-

mortgaged pxoperty “which - ‘property was, however, not to be
sold except in case of its being held to be not liable to- attaeh-
-IJ..ltS.l.l.t Thﬁ JULLUU, thlUfUlU, i ULBLU»G UU.LUJ.D Jl.ll.UbtUd Uhdvll U.Llﬂ
sum found due with interest should be recovered by the- attach-
ment of the property of the defendant, and not by sale. The

“parties appear to have expressly contemplated that the debb

should be satisfied by a long-continued sequestration of” the
profits, and the Collector’s management under the Court’s order
only gave effect to this private arrangement. The. alrangement
was meant to protect the debtor from the risk of losing 'his
property altogether by sale. There are always a few darkhdsts
in all Courts when such permanent or long-period attachments
have to be made (see Mahiddji v. Krishndfi® and Jamnddds v.
Lalitardn-®), and section 325 A has been expressly enacted to

‘remove all doubts as to the legality of such long sequestrations.

There is nothing in the law which requires that the execution of

‘a decree may not continue for a period of years till the debt is
f.'satlsﬁed e o

T}us pecuhm nature of the arranaement between the paltles

! furmshes a satisfactory explanation why both partles remamed
quiet for the whole period of eighteen years (1874 1892)
The cases—Hem Chunder v. Brojo Soondury®, Toree Makomed v,

Mwﬁometl Mazood®, Fazal Imam v. Metta Smgﬁ(ﬁ) and Gunym

)P, 5., 1875, p. 233, " ®LL R, Cal, 8.

@L L. R,2Bom, 294 °~ & LLR,9 Calc, ,7,30-
® I, L R, 10 Cale., 549
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Hrsﬁad v. Debi. szdam(l’——cxted by the appellant’s plea,der in -
Whlch it was ruled that the mere receipt of money by the decree—
holder or ‘payment of bidttd by him in Court, does not extend
»tpe pemod of limitation, have, therefore, no application in the

present case. . They were all cases of mere money decrees in.

“which" the execution by attachment was never - intended to

‘be a permanent arrangement. Mere receipt of money under -

Such*'circumstances is not a step in aid of execution, but' the

mvaaant nocs 1o n]nn‘n}"r AI +. m*llclxnlr\]a 'p'nOm arinh

i_u.cocu.u SLIT 43 vivand J’ il vuou»:uuwn.uc 41Ul oulll D.tl.ls}U wbbb.-
Here the payments were made almost every year up to 1886,
and it cannot be presumed that plaintiff took no steps to move

the Court in this behalf. It was not necessary—Minekldl v.
Nasia®, Amarsingh v. Tika®—that these applications should be
in writing. They may be verbal. There have been rulings in
Nukanna v. Rimdsimi®, Pardn Singh v. Jawdkir Singh @, Jogesh
Prokdsh v. Kdlee Coomdér® and Chowdkry Paroosh Rémdés v. Kali
Puddo ™ that, under certain circumstances, applications made by

the judgment-creditor to receive the proceeds of the attached

rw\ppr’rv in part execution ofthe decree do extend the perigd of

- limitation, as being steps in aid of execution.  Of course, ineffec-

tive or informal attempts will not be deemed sufficient for such a |
- purpose—Jtbhas Makipativ. Parbhu Bipu® and Prabhdeararowv.

V' ‘Potannak,® ; but there is no suggestion here that the attachment
was 1neffectual or the pa.yments from year to.year anything but
a bond Jide executlon of the decree—S/mnhw stto V. Narsmyﬁ-
a'aow . - -

Under these circumstances we must hold that the execution
work of the first darkhdst of 1874 was continuously going on
during the whole period that the Collector’s management lasted
-under the orders of Court, and that each year’s payment received
by plaintiff was only a partial step in aid of execution of the

- decree— Minekidi v. Nasia'® and Ambica Pershad v. Surdhari

O LT.R. 11 Cale., 227. ' ®8Cal W. R, 274,

‘@ I L. R, 16 Bom,, 405. = (? L L. R, 17 Cale,, 53,
® I L R, 3 AlL, 139, - ® L L R, 1 Bom, 59,
@I LR, 2Mad, 218 -~ = LLR,2Mad, L

() I, L. R, 6 AlL, 366. = -~ (9 I, L. R, 11 Bom., 467,
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Lal ™, There appear to have been three sueh payments on ?‘th
Felbruary, 1876, 5th February, 1877, and on 7th October, 1877."
From 1878 there is adxmttedly no difficalty. In J anua.ry, 1878 v
the 0110‘111&1 plalnmt[ Delno dead, his son, the present responaenn,‘
applied to be made a party to the record and to have money
levied and paid, and such an application has been held to.be a
stepin aid of execution— Govind Shanbhog v. Lppaya @, Tn 1880
he again applied to the Court to issue notice under section 248 to
defendant as heir . to his deceased father, and to require him to
adjust the interest account. This application was clearly-a step
in aid of execution, since the date Act XII of 1879, section 325 4,
came into operation, and there is admittedly no difficulty either
under section 230, Civil Procedure Code, or article 179 of -Act
XV of 197‘7 '

_’ It may also be observed that the question as to whether theA
plamtlﬁ"’s claita was or was nob time-barred before, 1878, appeans
to have been expressly decided in November, 1880, by the Court
of first instance after serving defendant with notice to show cause
against plaintifi’s application. It may fairly be questioned Whe~
ther it is open to the defendant now ‘after twelve years to raise
this objection, which he should have raised in 1880—Ddlichand
Bhudar v. Bii Shivkor®. 1 defendant chose to allow the order .
in 1880 to be passed against him ez parfe, he cannot claim the
moht to urge this objection now. On the whole, we feel samsned,
on the authorities, that the decision of the lower appellate Court
is correct, and we accordmwly reject the appeal, and confirm the
order of the Dlstrlct Judge. Costs on the appellant.

Order conﬁrmed
) LI R 10 Cales, 831, @ L L. R, & Bom., 246,
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¢) 1. T, R, 15 Bom,, 242,




