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APPELLATE CIVIL

Before Mr. Just'tce Jas dme omd My, Justzce Ranade.

NA'N CHAN’D {ORIGINAL PLAINTIFF), APPELLANT, 7, VITHU (ORIGINAL
DEFENDANT), RESPONDE\’T.

Decrce-—-—Executwn——Applwatem for execution of dccrae—-—Dtsmzssal of the first,
application—Appeal from decrec—~Decree confirmed on appeal— Application jarA
execution of appellate decree—Appellate decree is the decree to be executed—Former '
dismissal of application for cxecution of original decvee does not bar cxecution aof

" appellate decree—Res judicata—Limitation—Second application for e:cecutwn. » { ,

Where the High Court conﬁrms, on appeal, the decree of a Subordinate Court such

l"conﬁrmatlon has the same effect as an order of reversal would have had, in so far as
it leaves the decree of the High Court as the only decree which exists for the purpose ‘
of etecubmn, and the decree of the 1ower Court becomes mcorporated mth it. .

On "31'(1 J uly, 1888, plamtﬁf obtamed a decree for the 1edemptxon of certain la.nds, v
on payment within three months of the amount due to the mortgagee, which was to be.
ascertained in executmn proneedmgs Amunst this decreo the defendan’o appefded to'
the High Court. - ; T ' :

Pending the: appeal, the plamhﬁ presented a dar ]stt for cvecutmn on the 4{:11'1
October, 1888, This darkhdst was dismissed, as the plaintiff failed to produce a. ‘copy :
of the mortgage-bond within the time allowed by the Court. - The three months

“allowed by the dec1ee for payment expired on the 231'{1 October, 1“88

On 11th Febmary, 1890, the ngh Court conﬁxmed the decree, and on 11th’ Apul .
1€90, plaintiff presented a fresh dar Tihdst for exceution. Both the lower Courts dis<.
missed this darkhdsi on the ground that the d:stms»a.l of the first dmlhast operated;}
as res judicata, '

Held, that the plaintiﬁ' was entifled to execute the deerce; and that his second :

[
darkhdst was not barred either by limitation or on the principle of poe judicata,

P UL A L Cipive

- THIS was an appeal from the decision of Rdo Bahadur R. D

. Paranjape, First Class Subordinate J udge of Ahmednagar (Wlth &
. appellate powers), in Appeal No. 54 of 1891.

On "3rd J uIy, 1888, the plaintiff (mortrra gor) obtamed a decree .

‘, ior redemptlon of certain lands on payment to def@ndant No. _3 of .
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fdlrected that the amount due to defendant No. 3 should be

ascerta,med at the time of execution and that the lands sbould i
be . redeemed ‘within three months.  Italso provided that it the;}
lands were not redeemed within three months, the plamtlff’.- .

| rlo'ht of redemptlon would be for ever foreclosed

: *becoud Appeal, No, ;94 of 139
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On the 4th October 1888 the plamtﬁf presented his first dar-

l;Lhast for execution (No. 440 of 1888). Onreceiving the darkhdst

“the Cou1t fixed a day for- takma evidence and for ascertammg the -

amount of the mortc*ao e-debt. -

'*t""“A‘ copy of the moxtoawe-bond is not produced, though two
v adJournments were glven on the applications of Waman Trimbak. -
W 15110\15 the mor waoe bond the Court is unable to make up the

account of the mmtoaoe debt. So the dmk/z,ast is dlsmlssed ”

“In the meantime the 1n01t0‘acree (defendant No. 3) had pre-

rfezred an appeal to the High Court against the original decree of

the 28rd J uly, 1888. The High Court confir med the decree with

COth on 11th February, 1890. , ‘ ) L
Th@‘r‘mlnnn the h]mnhﬁ’ qpn}mﬂ 'hv dark 7:52 t No. 129 Qf 1890 on
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- the 11th Apul 1890 for executzon of the appellate decree of the

Hloh Court.

ThlS clarklzcist was reiectéd by bdth the lower Courts on thé_

ground that it was barred by the dismissal of the first darkhdst on
the prmcxple of res ]udwata. K

e 3 i : ey annealed ta the Mok
Against this decision the decree-holder appealed to the High

: Court , o o
B Dhondu M, Samgz ri-for appellant —~The decree wh1ch we now

seek to enforce is the decreo of the High Court and not that

«of the lower Court. The High Court’s decree is the only decree
capable of execution—=Sdkhalchand v. Velchand® ; Shivldl v.
Jumakldl®; Muhammad Sulaimdn Khin v. Muhamimad Yir
Khdn®; Daulat v. Bhukandds®. Limitation counts from the date
of the High Court’s decree. Qur darkhdst is, therefore, not time-
barred. - The lower Courts wrongly held that the order dlsmlssmo
the first darkhdst operates as res Jjudicata.” That darkhdst was not
disposed of on the merits. It was an application for execution
«of the first Court’s decree. The present is an application for ex-
ecation” of the High Court’s decree. Iti 1s, therefore, not barred

M L L. R, 18 Bom., 203, ® L.L. R, 11 ALL, 267,
@ L.L, R., 18 Bom,. 542, WL L, R, 11 Bom,, 172.

;

On ‘the 6th September, 1889 the Court dzsmlssed the dmkhast
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NANCHAND

by the first ‘dqi?“]c_lccist.«- - Refers to Rupchand v. 'Sbamfs‘hef&l»e[e];mp@f:
and Patlofy v. Ganu®,

Mahddev C. Apté for respondent :—The question in the plesent :

‘case is not whether the appellant could have - executed the High

Court’s decree, but whether he could ignore and disregard: the‘

“execution proceedings taken under his first-dasrkhdst. Pendmd

the appeal to the High Court, execution of the first Court’s decree:

"ha,d not been stayed The decree-holder apphed for -execution
‘of the decree, and failed. | He carinot re-open the same matter
‘by. presenting another apphcatlon The order passed on the first
“darkhdst operates as ves judicatd—Mungul Pershdd. Dichit v.
* Grijo Kant® ; Baron Forester v. The Secretary of State for Indw(‘”

E'Skezl., Budan v. Rimchandre®.  The High Court decree can only
:give a fresh starting point about costs. E*ccept on the question of
costs awarded by the Hrgh Court the p1esent darkhast is bar red

RA NADE, J. “—-In this case, both the lower Courts appear to

"have assumed that the appellant plaintiff’s " darkhdst No. 440 of

1888, and his present darkhdst No. 129 of 1890, related to the‘\

-execution of the same decree, and that in consequence the’ order?
cof dismissal passed on. the darkhdst of 1888 operated as res’

Judicata, and barred the entertainment ' of the present dar /shast'

_proceedings.- The fact, however, appears to be that the decree_
sought to. be executed in 1888 was the decree of the Dlstnct

Court. in Appeal No. 68 of 1887; while the plesent execation
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passed subsequenﬂy to the disposal of the first darlhdst. This
_point was brought to the notice of the lower appellate Court,
"but was passed over by it, presumably because the High Gourt‘
“confirmed the dec1ee of the District Court. Such conﬁlma,blon,~
f’however, it has been ruled, has the same effect as an order of-
"reversal would have had, in so far as it leaves the decree of the»
“High Court as the only decree which exists for the pmpose of
'vezxecutlon, and the decree of the lower Court becomes incorpo-
rated with it. See Sékhalchand v. Velc]mndw’ and Muhammad;
~;S’ulafummz, thm v. Mulzammad Y ar Khin .

" (O L L, B., 11 AlL, 346. 0 @LRALA I,
@ 1, L. R, 15 Bom., 370, = - - ® L L.E, 11 Bom., 537.
® LR, SLA, 128 - . © I L. R., 18 Bom,; 203.

- (7)I L. R.,, 11 All,, 267.
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‘, ‘The: i*esp;)ndents pleader admitted the correctness of this view, = o
but urcred that as the ‘two darkhdsts of 1888 and 1890 covered '_.»Né*.‘\tcT;AiiD._"
‘the -same ground of relief, the - dismissal of the first darkhdst - Vn';w.
‘Jbarred the  entertainment of ‘the second darkhdst, except in the

tmatter of the costs.. We .cannot accept thls contentmn of the
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iW’lth because the respondents in the decree of the District Court |
‘had preferred a second appeal from that decrec. Both parties
anust be held eouallv bound or equally benefited by the rpsult of" v
this second appeal, and if the orwmal respondents would have-
‘become entitled to execute the decree of the High Court in case
it had reversed the decision of the lower Courts, weé dp not’ see
*-any reason which prevents the present appellant from claiming
his right to execute the decree of the High Court in his favour.
The proceedings of 1888 had no reference to that decree, and the
“order of dismissal puséed thereon had, therefore, no operation as
“regards the appellant’s right to "seek execution of the decree in
his favour.  If the appellant has a right to execute this decree;
there i ]S a,dmltted]} no room for the objection about limitation.

Weaccoxdmgl;y. reverse the order of dismissal passed by the
- lower appellate Court, and direct the Co ult of the Subordmate

‘Tudﬁn at Pdrner to O pr roceed with.the exceuti

decree. All costs on respondents.
T ' Decree reversed,
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, Before Mr. Justice Jardine and Mr. Justzce Rénade.
KESHAVIA'L BECHAR (orIGINAL DEFENDANT), APPELLANT, . PITA M- 1894,

- BERDA’S TRIBHUVANDA'S (oR16INAL PLATNTIFY), RESPONDENT* March 12. -

Decree— Execution—Limitation Act (XV of 1877), drt. 179, Cl. 4—Siep in aid of
execution—Civil P ocedme Code (det XTIV of 1882), Sec. 230— dpplication
for execution, \ . ' ) :

A obtained a decree against B upon an award, which directed that the sum of
'Rs, 1,840 awarded to A should be recovered with interest by .attachmeunt of the -
- mortgaged property and not by sale, except in case of its being held that the
, Ploperty was not liable to attachment, - T

% Second Appeal No. 532 of 1893,



