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©- 1894 tions from section 326 to convxcﬁlons for hurbunder section 324 3
*_*—va - and instead of the sentences of five years’ rigorous 1mpr1son-’-’
- EMPRESS  pent passed on Vasta and Vaja, we sentence them to two years™
. g}fgﬁ» * rigorous imprisonment; and instead of that of two years’ rigorous

vimprisonment passed on Chuntha, we sentence htm to one year,
"IThese sentences to commence at the expiry of the other sen-.
tences.

We uphold the order about secumty 0 be given by Ghuntha
but reduce the amount to Rs. 100, with two securltles each for

that sum. o __
Convictions and sentences altered.
APPELLATE CIVIL,
; Befo/'e My. Justice Jardine and Mr. qustwe Rdnade. , ,
1894. ~ DHARAMDA'S SAMBHUDA'S (ORIGINAL PLAINTIFF), AI—‘PELLANT, v,
Febr uary 28, ' HAFASJI aAxD aNoTHER (ORIGINAL DEFENDANTS), RESPONDENTS¥

. Hereditary Offices Act (. Bombay dct IIT of 1874), Sec. 13—Hereditary service. -
vatan—Kdzi—Kiz’s office—Rozind allowance—Its Liability to attachment and sale o
in execution of a decree—Pensions Act. (X XIIT of 1871), See, 4. '

The office of kdzi is not & hereditary service vatan under Bombay Act ITI of 1874

Plaintiff obtained & money decree against Hafasji and in execution sought to attach ™
and sell a decree obtained by Hafasji against Mohiyodin which entitled Hafasji to -
receive annually & certain portion of the rozind allowance paid by Government to.

~ Mohiyodin as kdzi. Hafasji contended that the rozind allowance was paid to Mohi-
yodin and his family for service as kdzi, and that, therefore, it was not liable to the
process of a civil Court under section 13 of Bombay Act IITof 1874, This contentxon
was upheld by both the lower Courts,

_ Held, that as the kdzi’s office was not & hereditary service vatan, plamtlff’s nght to
attach the decree obtained by Hafasji against Mohiyodin was not barred by sectlon 13
'of Bombay Act III of 1874, . o ,

Zeld, also, that as Hafasji was not liable to serve as kaf,z. it was not open ta him, tn
urge that the allowance in ques’mon was appropriated as service remuneratmn, and was
not, therefore, transferable, '

Held, also, that as the ‘decrée sought to be attached was passed before the I’ensmns
Act (XXTII of 1871) came into force, plaintiff’s darkhdst was not harred for want of
a certificate under section 4 of the Act, - g

- % Second Appeal, No, 626 of 1893,
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SECOND appeal from | the demsmn of A, B. Stew&rd Dlstmct d 1894 e

Judge of Khéndesh, in Appeal No. 247 of 1892, * .- . Dmmgg
- In original Suit No. 1352 of 1872 the plamtlﬁ's obta,med a.v - ESAPIB:UDAS(

.a decree for Rs. 2 402-1-3 ava.mst the defendant Hafasji. valad - HAPASIL,
: Gulé,ml

‘ “In execution. of this decree the plamtlﬁ' sought to attach and
'sell a decree obtained by Hafasji in Suit No, 1490 of 1864, under
which he was to receive annually a 1 anna and 11;4; pies’ share-
in the rupee out of a cash allowance known as rozind allowance
payable by Government to one Mohiyodin as kdzs.
" The sanad under which that allowance was originally granted
in 1825, stated that it was to be paid to the grantee and his
descendants from generation to generation as service emolument
appurtenant to the office of kdzi. And the sanad issued in 1880
" under the Summary Settlement Act showed that the allowance
would be continned as long as the village community required.
' the services of a kdz. -

- The defendant Hafasji pleaded (inter alia ) ‘that the rozing
‘ allowance was granted for performing the services attached to the
office of a iccwo, and being a servwe vatan was not ha,ble to atta.ch- .
ment and sale in executmn of a decree. :

~ The Court of first’ instance was of opinion that the allowanee :
in question was not liable to the process of any civil Court, under
section 13 of Bombay Act ILI of 1874 The apphcatwn for exe-s
cutlon was, therefore, dlsnnssed : -

nfrmed i arraal T
> {LLi1tcu ’Uu ﬂJPPUdJ b th

Judge. His reasons were as follows :—

 There is no doubt, in my mind, that the rozing allowance is a hereditary service

vatan, and that Mohiyodin and Hafasji, the defendants in this case, are members of
the fawmily which is to supply the &dzi, - Defendant has by the deeree (above men-
tioned) a share of 1 anna and 11?3 pies in the rupee in the allowance, and to the extent
of that share he can be called upon by Mohiyodin to assist in carrying out the duties
of kdzi, As the defendant could be called upon for this pupose by Mohiyodin, it
stands to reason that his share cannot be transferable, as the sanad mstmct.ly states
" that the rozind allowance is not. transferable, dnd the.allowance cannob be purchased
- by anybody, as it was granted for the performance of the duties of kdzi, Section 13 of
Bom,bay Act IIT of 1874 shows that the allowance in question is not liable to the
. process of any civil Court, Defendant’s share, awarded to him by the decree, is not,

.. therefore, ljable,™. -
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Acamst l)hlS declsmn the decree-holders appealed to the nghj
Court

Dajz Abajz Khme for appellant (decree-holder) :~The ofﬁce ‘-.
of kazi is not a heredxtary one. By Regnlation XXVI of 1827:

Léizis are no doubt wmno'nl ized as vatandars But this rpo'nlahnn

is repealed by Ach XT of 1864, Under Act XIT of 1880, which
modifies Act XTI of 1864, Government have the power of eppomt--f
ing a kdzi, but the appomtmenb is"not ‘hereditary. That being

‘the case, the rozind allowance, which in the present case we seek

to attach, is not a hereditary vatan under the Bombay Vatanddrs’

Act (ITI of 1874)—Bibd Kikdji v. Nassaruddin®. Sectién 13 of

the Act has, therefore, no- application to the present case. * Even.

if it did apply, only .so much of the rozind allowance as was:
assigned - by the Collector for the remuneration of the officiator
“would be exempt from liability to the process of a eivil Court——:

N@l/canth v. Baslinga®. - There is no evidence that the. defend:
ant ever acted as kdzi, or that his share of the allowance in. quee-,a
twn was ever assigned for the remuneration of the oﬂima,tmO{
Ldzi. Weare, therefore, entitled to attach his interest under the
decree in the allowance in questflon_

Ganesh Krishna Deshmukh for respondents :—The kdzi’s office.
and the emoluments attached to the office are a hereditary vatan
within the meaning of the Vatandirs’ Act. The kdzi has to"per‘;i
form. certain services to the Mahomedan community. ~His pre-

sence is necessary ‘at the celebration of marriages and the per-.

formance of other rites and ceremonies,- The office. of Adzi is.
hereditary in the defendant’s famlly - And  the ‘allowance;,

" which is granted for the support of the. office, is also heredltary,‘
: It is, therefore, a hered1tary vatan, and as such not lable to anys
- process of the civil Court, ~ Even if it be not a heredIta.ry vatan;
_ the allowance is expressly declared by the sanad to be inalienable,.
, It is a right of personal service, Wlthm the meaning of sect1on 266.
o ]) of the Code of Civil Procedure, and as such it is protected from

attaehment——Gmwsh Ramehandra.Ddtev. Shtmkar Ramckandm @

. Diwali v Apap Ganesh(i” - Lastly T contend tha.t the allowance in

WL LR, I8 Bom, 103 ‘®T.L:R., 10 Borm.: 395
: (9)1 L. R, 9Bom 104, LL, R., 10 Bom., 342,
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vquestlon is a grant of : money within the meaning of section 3 of
“‘Act XXTIT0f 1871.- The present proceedmo is, therefore, barred
under sectlon 4 of the Act for want of the Collector’s certificate -

: -—Janm d]mn Bhaskar v. The Secr etm y of State for Indm(”

Dagz Abdp Khare in reply :—The Pensmns Act is not ‘retro-
_,spectwe The decree which entltles the defendant to receive hls' '
~share ‘of the cash- allowance and Whmh we now seek to attach g

:WaS PBSSGG DGIOI'e DLlB .I.' eIISIUI_lb Abb. Uuuer UﬂaU uecree T;Ile,

'_defendant is to get his share of the allowance from Mohlyodm
_and not from Government, - Moreover, section 4 of the Pensions
Act apphes to suits and nob to execution proceedings—Vajirdm
]?hagwn V. Ranchorc{;z Gopalﬂ(”

JARDNE J. ——In this case plam iff obtained a deeree against
the defendant in 1819 and in execution of the same, plaintiff
) souo‘ht to attach by ‘a proh1b1tory order, and thereafter to sell,
2 decree which defendant had obtained in Suit No. 1490 of 1864
aO‘ambt 0ne Mohwodm on account of defendant’s share in a
rozind, allowance payable to Mohiyodin as kdzi. It was con-
tended on defendant’s behalf that the arrears of the allowance,
40 which he had a claim under his decree. auamst Mohiyodin,

o had been’ recovered hv him before Dlmntlff’s darkhdst. was given,
- ‘and further, that the rozindg allowance was pald to Mohlyodm _

for service as, kdzi, and that it was. not liable to attachment and
sale under section 13 of Bombay Act IIT of 1874, ' This latter
contention was upheld by both the. lower Courts

It was uloed before us by the appellaat"s pleader, (1) thab the
kdzi’s office was not an heiedltmy vatan under the Vatanddrs’

Act; (2) that, even if it was held to be a vatan, the allowance in

question was not appropriated for the vatan service, and (3) that
the decree sought to be attached was passed before the Act, and

_could not be affected by its provisions. The respondent’s pleader .

rfred .on the other hand, that the kdzi’s office was hereditary
: Vatan that the orwmal smm(l rendeled the dllowance non-trans-
ferable; that the kdzts vatan is like: the joshé oritti, which
_latter had been held to “be not liable to attachment, He also

U OLL.R,14Bom, 578 . @LL. R, 16 Bom,, 75L
18633, ” )
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contended that plaintiff could not proceed with his darkhdst, s

he hzd obtamed no certlﬁcate under the Pensmns Act

We are of opinion that both the lower Courts were in error in
holdin Hm+ section 13 of Bombay Act III of 1874 barred nlamtlﬂ'q'

VAl Y ST YALAS SRS 14 S

ight to attach the decree obtamed by defendant against Mohl—v

| yodm Plaintiff sought to attach and sell only the defendant’s.

interest under his decree which entitled him to receive annua,_llyj
a portion of the rozing allowance. The kdei's office has been
held to be nob an hereditary vatan—see Bdbd Kakdji Shet v,

Nassar uddmm. - The office itself, or rather the power of appoint--

ing kdzis, was taken away by an express Act of the Legislature

g0 far back as 1864, and though this Act has been since then

modified by Act XII of 1880, that amendment has in no way '_"
invested the office with the character of a hereditary service

" vatan under Bombay Act TIT of 1874. Admittedly, defendant F

has no obligation of service imposed on him—see Nillanth V.
Baslinga'®. Mohiyodin acts as kdzi, and it may be open to him,:
but not to the defendant, to urge that the allowance is appro-j?“
priated as service remuneration, and is non:transferable, Asf
regards the objection under the Pensions Act, it was not taken .
in the lower Courts, and we do not think that it is valid as
against the plaintiff, inasmuch as he only seeks to attach the
decree defendant had obtained against Mohiyodin, That decree
was passed before the Pensions Act came into operation, and-
plaintiff’s darkhdst is not, therefore, barred by reason of his
having obtained-mo certificate under section 4: see Vajirdm v..‘_

_Rmzchordjz(“)

 We accordingly reverse the decrees of the lower Coults and

“’dlrect that plaintiff’s darkhdst should be duly executed according
‘to the provisions of law in that behalf Costs on respondenf,,

‘ +hrnu_ o-hmﬂ‘

Ex A

Decree 7'e'ver<‘ed.‘ i

"~ ®L L. 3., 18 Bom,, 103,  @LLR, 9130m.,104
® L L. R., 16 Bom., 731,




