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,,;;,;,counts from us and was otherwise mismanaging the property - Bit Somr .
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i*{SARGENT  0.J. :—That " was not a ‘sufficient reason for drs-, - CHOKSHI .
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“charging the surety. If the manager mrsmanages the nronertv s MANGALDA'S

2':- the S‘ltety Wln be hdd liable.] ANGALDA'S,

.- If a manager mismanages the property he is heble to be re- :
v'.moved -and on his removal the .sureties- will be a,bsolved from

 their ha.blhty, and that being so, we submlt that the surety can -
: be relieved on. his own apphcatlon

SARGENT, C. J.:—Section 130 of the Contract Act on whlehg
the District Court relies for its decision, is not apphcable to a
“security by way of suretyship required by the Court and under-

v taken unde section 12 of Act’ XX of 1864 by the surety -
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"as surety on account of the guardian’s al—a,dmlmstratlon of the
minor’s estate; but the very ohject of requlrmo* “such " security
was to guarantee the minor against such misconduct or mis-
menagement on the part of the guardian. The case is not like
- that’ in’ Bhat Harikrasan v. Ramchandra @, where the Court
_ held that the District Judfre could cancel the suretyshlp in the.
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gation, we do not say that the surety may not apply to the Court’-'
o take steps’ for his protectmn against the guardlan : .

We must, the _fore - make the rule abeolute and dxscharcre
’ the order with costs. v | R

Rule made absolut‘e
(1) P. J. for 1888, 1) 283,

APPELLATE ORIMINAL

Be/bre M. Justzce Jardine and Mr. Jusmce Ranade. -
QUEEN—EMPRESS v. VASTA CE[ELA AND OTHERS, * 894
1

Peozal C’ode ( Act XLV of 1860), Sacs. 320 and 326-——G’rwwus Tour t—-Pcmammg / February "1
Lol in hospital for twenty days—Pw csumptwn K -/ 3

The accused were charged with causmo grxevous hurt, - The J oint Ses;/oné
‘ Judge, relying apparently on evidence that the injared pex<so\emamed in/a hos.
o pltal for the space of twenty days, drew from that cxrcumstance alone the :,nference
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that he.was during that period unable o follow his ordinary ‘pursmta, a.nd con-
ucted the a,ccuSed under section: 3"6 ‘of the Indxa.n Penal Code (Act XLV-of 1860). o

Ileld reversmg the cozmctmns, that in. the sbsence . of any’ ev;dence that the ‘.

mlured person was' una.ble to follow his ordmary pursuxts during the space of -
twenty days, such an Jnference could not 1egally be dra.wn. g

- Before a conviction can be pa.ssed Tor the oﬁence of grievous hurt, one of the
injuries defmed in section 320 of the ‘Indian Penal Code must be stmctly proved g

and that.the eighth clause is no exception® to me general r‘uw that a penal sw.uuw
_must be construed stncﬂy

Proof of bemg in ‘a hospital for the: space of twenty days: cannot be taken as

» equwalent to proof of grievous. hurt. :

_ APPEAL from the convmtmns and sentences recorded by Daya-
ram G‘rldumal Joint Sessions Judge of Ahmedabad, in the case of
Queen-Empress V. Vasta, Chala and two others.

-
, The three accused were convicted by the Joint Sessions- duage
of vo]untarxly eausing grievous hur-with a sword (1) to one.

Shlvbha.l Chala, and (2) to his son” athur under sectlon 326 of
thp Indla.n Pena.l Code.

The Joint Sessmns Judge gave the followmo' rea.sons ior the
conviction :—

¢t The medical gvidence shows that Shivbhai’s right thumb had been cut Wxtha.j
sharp- \\fea.po", It was hanging - merely by the skin, and the hospital assistant

. separated 1 He was under treatment in the ‘hospital from ‘18th July, 1893 to :

fora week For over a month Shivbhai was not able to follow hlS ordma.ry pursmts.

e Ma.thur, a la.d of fifteen or therea.bouts,had {(@)an iicised wound on the head abogltv

4 inches long and } inch deep and } inch broad ; (b) another incised wound, somewhat
superﬁcxal on the upper: portions of his forehesd, about } an inch long and } inch

broad, ‘which appeared to have been cansed by the end of a sword;and () a contused,

wound on his left elbow, about £ an inch long, %of an inch broad and } inch deep.

He. ‘was under treatmmt n tlw hospztal from. the 18tio of July, 1893 to the ..Stk

of August 1893. RV

-

" There. can be: thus no. doubt tha.t gmevous hurt was . caused to Shwbha.x a.nd -

Matlmr. i~

\Accused Nos. 1 and 3 Were sentenced each to ﬁve years ngor-
Leu"s imprlsonment for causing crrlevous hurt to Ma,thur, a.nd to
tr sportatxon 't'or hfe for causing grievous hurt to Shwbha.l, the i
second sentence to cemmence after: the expu-y of the ﬁrsb

Accused No. 2 was sentenced to two years rlcrorous 1mprlson-
ment for each offence, and ordéred to execute after the expu-y of -
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his. sentences a securlt.y bond tor Rs‘ 250 ‘with. two sureties for . -
keepmo' the peace for three years | under sectlon 106 of the Code, -

of Cnmmal Procedure.

to the High: Court

Jard/me (Wlth hlm Gouao -dheamnridm M. i pdt]n) for &ppellants

- Rao baheb Vdsudev Jagannath Kirtikar, hovernmenb t’leader .

for the Crown.

JARDINE J “~We confirm all the three convmtlons for the{

transportation for life passed on the prisoners Vasta - and - Vaja

(Nos. 1 and 3) for the same to sentences of ﬁve yeare rigorous -

nnprlsonment We reduce the sentence of two years’ rigorous

imprisonment passed on the _youthful prisoner Chunt.ha. to one.

year for that offence.

We alter the three convmtlons for the i injury done to Mathur. ‘
The Jomt Sessions Judcve has found thls to be or1evous hurt '

relying’ a'pparently on ‘the ev1dence that Mathur ‘remained in
a hosplﬁal for the space of twenty days, The mference which
.......... Thod? Matbie woe . dvieine L RN b
.lIl:: appcu.t:uuy u1.cbWb .lb chw .Lu.aauut.u. Was - uuninig: buuw PULLUU.
-unable to follow his ordmary pursmte. - In the absence of any

evidence to that effect, we are of opinion. that. such an 1nferenee

cannot IeO'a.lly be dmwn An lnjured man may be quite -capable -

of - followmg his- ordlnary pursuits. long before twenty days are:
over, and yet for the sake of- permwnent recovery ‘or greater
ease or comfort be- Wlllmg to 1ema1n as a convalescent m a hoe-‘
pltal especlauy if he is fed at me pubnc expense As We have

observed that'in several Courts under, our supermtendence, proof.
of mere residence in a hospital has. been taken' as.equivalent to
proof of _grievous hurt; we think it important to pomt out ‘that:

before a conviction can be paesed for that very serious offence,'

one of /the -injuriés defined” in -section ‘320" mist - be Stl‘lCﬂ),
proved and that the eighth clause is no excephon to the. general,
rule of the law that a penal statute must be construed strlctl:y

In the present. case-'we, see- no rea,son to suppose that’ the:
Wounds -given to Mathur were so .severe'as to come within the’f-
definition of grievous hurt.- We, therefore, alter the three convie-

3:,f.Aga,1nst these convictions and-sentences the accused’ appealedlvﬁ
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©- 1894 tions from section 326 to convxcﬁlons for hurbunder section 324 3
*_*—va - and instead of the sentences of five years’ rigorous 1mpr1son-’-’
- EMPRESS  pent passed on Vasta and Vaja, we sentence them to two years™
. g}fgﬁ» * rigorous imprisonment; and instead of that of two years’ rigorous

vimprisonment passed on Chuntha, we sentence htm to one year,
"IThese sentences to commence at the expiry of the other sen-.
tences.

We uphold the order about secumty 0 be given by Ghuntha
but reduce the amount to Rs. 100, with two securltles each for

that sum. o __
Convictions and sentences altered.
APPELLATE CIVIL,
; Befo/'e My. Justice Jardine and Mr. qustwe Rdnade. , ,
1894. ~ DHARAMDA'S SAMBHUDA'S (ORIGINAL PLAINTIFF), AI—‘PELLANT, v,
Febr uary 28, ' HAFASJI aAxD aNoTHER (ORIGINAL DEFENDANTS), RESPONDENTS¥

. Hereditary Offices Act (. Bombay dct IIT of 1874), Sec. 13—Hereditary service. -
vatan—Kdzi—Kiz’s office—Rozind allowance—Its Liability to attachment and sale o
in execution of a decree—Pensions Act. (X XIIT of 1871), See, 4. '

The office of kdzi is not & hereditary service vatan under Bombay Act ITI of 1874

Plaintiff obtained & money decree against Hafasji and in execution sought to attach ™
and sell a decree obtained by Hafasji against Mohiyodin which entitled Hafasji to -
receive annually & certain portion of the rozind allowance paid by Government to.

~ Mohiyodin as kdzi. Hafasji contended that the rozind allowance was paid to Mohi-
yodin and his family for service as kdzi, and that, therefore, it was not liable to the
process of a civil Court under section 13 of Bombay Act IITof 1874, This contentxon
was upheld by both the lower Courts,

_ Held, that as the kdzi’s office was not & hereditary service vatan, plamtlff’s nght to
attach the decree obtained by Hafasji against Mohiyodin was not barred by sectlon 13
'of Bombay Act III of 1874, . o ,

Zeld, also, that as Hafasji was not liable to serve as kaf,z. it was not open ta him, tn
urge that the allowance in ques’mon was appropriated as service remuneratmn, and was
not, therefore, transferable, '

Held, also, that as the ‘decrée sought to be attached was passed before the I’ensmns
Act (XXTII of 1871) came into force, plaintiff’s darkhdst was not harred for want of
a certificate under section 4 of the Act, - g

- % Second Appeal, No, 626 of 1893,



