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Before S’ i C’iwu Zes ;S’m'gent Kty Chief J ustwe, anal J[r. Justzce Ocmcly

MAHA DU GANU (ORIGINAL DEFENDANT No. 1), APPELLANT, v, BAYA JL A

SIDU (ORIGINAL PLAINTIFF), RESPONDENT,*
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1893,
December_ 20,

‘Hmd,u law——Adoptwn—ReZmqmsizmem by the adopted son in favowr of /’Lza adopt~

_dve mother of his rights as adopted son—Release—Second adoption—Registration

—Regzstmtwn under the Dekkhan Agriculturists' Relief Act (XVII of 1879),

‘Secs. 561 and 60+—General Registration Act (111 of 1877},

,The plamtxﬁ was adopted in 1880 by Koin4, the widow of one Ganu. In June;
1885, he exccuted a document which recited that he and Koin4 had not beep on
‘amicable terms, and that his adoption had consequently been cancelled, and that she

. ‘had adopted another son (defendant No. 1) to whom she had given all rights of heirghip, ‘

and declared that in consideration of Rs. 200 paid by Koind he delivered back to her
‘the rights which he had obtained by virtue of his adoption and heirship. This docu-
‘ment was not registered under the General Registration Act (IIT of 1877), but was
registered under section 56 of the Dekkh;n Agriculturists’ Relief Act (XVII of 187! 9),
which section applied to the district in which the transaction took. place.. Koing
f'dxed in October, 1885, and the plaintiff brought this suit, as adopted son,-to recover
the property of Ganu, The first defendant, who had been adopted by Koind subse-
-quenbly to the plamtxﬁ’s adoption, contended that he had been validly adopted and

~4hat he was entitled to the 'n‘r-nnmd'v He relied fa‘n'fnm ali n) unon +he dasmen
that he was entitled to th Pr i) upon the document

executed. by pla.mtlﬁ in June, 1885,
* Second Appeal No. ‘777 of 1892,

R Seéhxon 56 of the Dekkhan Agrxcnltunsts Relief Act (XVII of 1879) :—

56, No instrument which purports to.create, modify,” transfer, evidence orrex-

, tmgmsh an obligation for the payment of money or a charge upon any property, or

‘to be a conveyance or lease, and which is executed after this Act comes into force-

by an agriculturist residing in any local area for which a village registrar has .been
appointed, shall be admitted in evidence for any purpose by any person having by
Taw or consént of parties authority to receive evidence, or shall be acted upon by
.any such person, or by any public officer, unless such instrument is written by,
or under the superintendence of, and is attested by, a wllage registrars .

Provided that nothing herein contained shall prevent the admission of. any in-

strument in evidence in any eriminal proceeding, or apply to any instrament which

- is executed by an agriculturist mereiy as a surety, or to any instrument required
' by section 17.of the Registration Act (1877) to be reglstered under that Act,

160, Every mstrumenﬁ executed and reglstered in accordance W1th the foregomg
- provmons ‘shall be deemed to have been duly registered under the provisions of the
Indian Registration Act, 1877 5 and no instrunient which ought to have been executed
'-;,“r"before a vil]age registrar, but has been otherwise executed, shall be registered by any

" officer acmng under the said Acty or in any public omce, or shall be autnentxca’ced by
~any pubhc offi cers
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“16th J une, 1880, in conmderamon of Rs. 400 paid to hlm by 1&01

‘adopted son The other defendants supported the ﬁrst'defen, ;

THE I»NDIAN LAW-} *REPORTS [_VOL. XIX.

Held that the plamtlif could not renounce Ins statns as adopted son, - although he ‘v
might give up his right 6f inlieritance, ‘and that Whatever estate became vested in_
Koind by the ‘release came to the plaintiff on her death, either as the adopted son. of.
Ganu oras heir of Koiné -

Hcld also, that the defendant’s subsequent adoption was mvahd and that nothmgai"
n _& qq to ‘mm bv force of such adontxon.

It was contended that the release in questlon was not admissible in evidence, not-
havm« been regxstered under the General- Remstratlon Act (III of 187") ‘

n,,m +1m+ 4-1-m ﬂgmmpnf was admwmb]m Tt was a ecnveyance wnthm qnphrm Ef‘

of the Dekkhan Agncultunsts Relief Act (XVII of 1879), and the law in force a,s ,

a to 1ts regxstratmn was contamed in sectmns 56 and 60 of that Act

THIS Was a second appeal from the deelslon of J W Walker,

Dls‘mct J udge of Sétélé

vvvvv

Sadu, and he broucrht th1s sult to recover certem propertv that‘

(had belonged o his. adoptwe brother.. - He alleged that he had "

been adopted by ‘Ganu’s widow Koma on the 16th" September,

1880 that she had executed to him a deed of adoptlon dated the:

20th September 1880 ; that ¢ owing to disagreements he had. 11ved
apart from her and allowed her to remain in possesswn of the
property ; that she died on the 2nd October, 1885, ‘and that Whlle
he was absent from.the village, Sonu, the nattral father of the first
defendant, took possession of the property; falsely alleging that
‘’his son Mahddu (defendant No. 1) had been adopted by Koingi

ek Loan Anand ll'n
.LIJ.E Lllbll uclcuuauu e

father Sonu as guardlan, ‘denied plamtlﬁ"s adoptlon and set up
hls own. He further alleged. (mtm“ alia) that' Koma acted as His
auardlan and admmlstratmx under a@ certlﬁcate from. the sttmct

: Court ‘and that-after her death the certificate was renewéd in the
»neme of  his father and present, guardlan Sonu ; that plamtlff +had

never . had possession of the property in dispute, and: had on the
a;
exectited a release ‘and conveyance to her of all h1s rwhts as»

-the Dekkhan Agrzcnltumste Behef Act (XVII of: 1819), bnt,-ha&
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fot been‘ reclstered under the General Reglstratxon Acﬁ (XV Of -

187’

: ‘follows ——On 16th eptember, 1880, you took me in adoptxon and we have not been on,

- amxea.‘ble terms ; consequently you do not give me the 1mmoveable and moveable pro- :

PUL hy xu JUlu\ yuabt:as:uuu, dll\,l uhuuuug l.alld'b 1 hdvb MUD ac IJCU. aubui‘duxg o .yuux Wlﬁubs
you have cancelled my adoption and have adopted another boy, son of Sonu. Sant4ji.
“You have-performed his adoption, have given him all rights of heirship, and have

obtained a certificate of heirship in his name. In reference to this I do hot consider -
it ‘proper that there should be further disputes betwéen us and. that we both of us
" should be put to the difficulties of expense ; therefore, I have -received to-day .rupees =

 two hundred in cash from you and have delivered back to you the right which I had
“obtained. by virtue of my adoption and heirship. I have nothing further to say. I
: "have retumed to you the deed of adoption you had executed to me. I have received

the said sum.-of rupees two hundred in- cash, - To this effect I have -given you in
B wrlt.mg, dated 16th June, 1885,

Endorsement by the vxllage retnstrar a.ppomted under the - Dekkhan ‘Agricultur-
Relief An{- (Ar-f XVII of 1970\ » o

:The Subordmate Judge found that the plamtlﬁ’s adoptlon was
_"proved ‘and ‘that the plamtle’s adoptlon being ‘prior in date
‘.‘j-the subsequent adoption of the first defendant was mva.hd that

‘the release passed hy plamtlﬁ‘ to Koina, relmqmshmg all his
rights as adopted son for Rs. 200, being unrernstered was mad-,

‘,'m1sszble in ‘evidence under section 17 of the Recustra,tmn Aq{;
' (111 of 1877), and that its reoustratlon by a vxuacre reg1~=nrar
~under section 57 of the Dekkhan Agrlculturlsts Relief Act (Act
XVII of 1879) was improper and insufficient, ‘inasmuch as it
“did not purport to create, transfer, or extmo'msh an oblwatxon
_for the payment of money or a charge on any property, nor was
‘it ‘a conveyance or lease falhng under any of the kmds enu-
‘ memted in section 56 of the Act.

He, therefore allowed the plamtlﬁ’ clalm, exeept as to cer-
tain portions of the property in questlon. Plaintiff and the ﬁrst
g defendant preferred cross appeals. The First Class Subordmate
- Judge with Appellate Powers (Réo Babddur N. G. Phadké) held
 that Sonu bin Santdji Sélukhe, the natural father of the first

defendanb ought ‘to~ have been: JOmed as a party defendant to

. the suit and not merely in hrs representatwe eapa.ciby as the‘

"”M,mlmu
- GAN

e Agreement dated Shake 1807 cychcal year named Partiuv, Jeshta %uddha llth o
passed to Koin kom Ganu;p bin Sadu’ Patil S.ilukhe, odeupation agncultunst resui-’ S

ing at Koregaon, filuka Satdrd, agreement passed by Bay4ji bin Siduji uuuxne,v
* qceupation agriculturist, residing at Boregaum in. ta.luka. aforesaid, to the effect as

' BAYAJI:
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for 1890 page 100) :—
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‘-guard1an of lns mmor son: He,: therefore,  reversed the decree_'

" and remanded the case under section 562 of the Civil Procedure -
Code (Act XIV of 1882), directing that Sonu should be joined as
a defendant and the case. mvest]gated and determmed on’ the-
_erits, . ‘ : :

Agamst the order of rema.nd he plaantlﬁ ppealed to the ngh

Court, w}ncu pa.eoeu the followin 1g ord

r (see Printed auugmem}s

“¢ The lower appellate Court’s order of remand was nob ]uStlﬁed bj, section 562 of

- the Code of Civil Procedure, as the Court of first instance did not dispose of the suxt

upon a preliminary point, - Tt disposed of the suit on its merits; and its decision on
none of the issues was reversed in appeal. - The lower appellate Court remanded the

case only because it considered that one Sonu should be joined as a’ defendant.. But-

that was not a sufficient ground for an order of remand by s Court hearing a-first

- appeal. The proper course in such case is referred to. in Ganesh Blikdji v thkay
. Krishna (L. L; R.,10 Bom,, 398). - "The order of the lower appellate Courtis reversed.

- The appeal should be heard according to law, - Costs to be costs in the cause.”’
The case accordingly went back to the lower appellate Coutt.

- which passed a decree for the plamtlﬁ‘ The ﬁrst defendant ﬁled

a second appeal

Jardme w1th Mahadev Ghzmnagz Apte) for the appellant
(defendant No 1) :—The release of the 16th June, 1885, was
adxmssﬂole in ewdence although not, reglstered under the Gene- -

ral Regxstratlon Act (ITI of 1877). Tt was suﬂimently reglstered
'nnrlpr sections 56 and 57 of i—ho Dekkhan Ao-rmn]hwm{-q’ Bn]m{f'

VIAL 22T

' Act (XVII of 1879) The d1strlct in Whlch the transaction took.
- placeisa d1strlct to Whmh Act XVII of 1879 applies, and the so- -
: .ealled release was a conveyance to Koind, by the plaintiff, of his
. irlghts as ad0pted son.. The proviso now added to section 56 was
 added by Act XXIIT of 1886 and was not in force at the date. ofsl
thls ‘document. .That_proviso has. no- retrospectwe operatlon——
:‘;tJavanmal v. Mukmb o,

The Jower, Court held that even if the.release was- admlssxble :

Alt was moperatwe a,s the plam{uﬂ? could not relmqulsh his etatus :
as’ adopted ‘son, -and. ib ‘relied . upon Balkrishna Tmmbak V.
Samtrzbm(”) In the present case, however, the pla.mtlff after'j
’ "conveyma or releasing to. Koind his nghts in the propex ty;: by'-!
~ his conduct conﬁrmed the. subsequenb adoptlon made by Koma(;

u)I.L.R,,uBom,sls._ (">1L'B~,oBom:54
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s:.hd Hm onnaenuenf- devolu 'nn, of pr

§eﬂ'ect of the document.

~Branson. (W1th V. K. Bhatavdelmr) for the respondent ( plamt—.

llﬁ') -—The document in question is not aconveyance within

the meaning of . section 56 . of the Dekkhan Anrlcultunsts :
Rehef Act, and its 1eo1strat10n under that section does not make

1t ad.rmssmle see | Whartons _ha.w Lexmon The document‘, 1s a

' release and could not be remetered under section 56 but ourrh{; :
'to have been registered under the General Reg1strat10n Acb"

(III of 1877).

But even if admlssﬂole it is meﬁeetual An adopted son can-; ’

not rehnqulsh hlS status as adopted son——Balﬁmshna Tmmba&

. Sdvitribai®, It is by virtue of hls status as adopted son
thaﬁ the pla,lnt,lff now claims the property as heir. Even as-
suming the ‘document in questlon to be 8 conveya.nce it Was a
conveyance to Koméa and not to the ﬁrst defendant.  On

VA fh:( E An 1 +ha 4- s O ‘ha X ntJhn\d'nr] Qann’ :V'n(iceal:]S as hnv .

+
.l).UlJ.leD u\:f}‘nuu. Ullb lJl.dJLLLULlJ. an LLCL a.uuyut.au. DULL (=S LV

heir. The first defendant h1s adoptlon ’oeincr 1lleoral cannot suc-

‘
oy

ceed » _
| Ma,kadev C’hzmndﬂ, Apte in reply ——~Assum1n0' that the convey-
ance was 8 conveyance to Koing only ,the properby then beceme her

property and she could dlspose of it as she chose. Her adoptmn -

-of the ﬁrst defendant wvas m eﬁ'ect a declaratlon that lt WdS ‘to

. 0‘0 UO mm after’ DBI‘ aem‘on bne (118(1 11’]. T;Ile Deuex nnan me IlI'SB s

 defendant would eucceed her as her son. "The. plaxntlff stoocl by

~4nd allowed her to get a certlﬁcate of o"uardlanshlp of the’ first

~defendant as her adopted son. * In all respects he confirmed thé
- new arrangement’ made by her, after his release. :He:is now

- estopped from disputing it. - The transaction may be regarded as
& family. arrangement and- should on'that:ground be upheld—
- Atshdbibi v. Ehurshedbibi®; Bhavinishankar v. Ganda®; Stapilton
- V. Stamlton“’ Eveén though the parties were under the erroneous

‘impression as to the operation of the releasé, or as to the validity

of:the first defendant’s. adoption; the family arrangement would

:~be 'good. - "A mistake. on:a pomt of law common to both partles -

() T L, Bi; 3 Bom, 04 (3 P. ¥., 1892, p. 103. RS
@ J 1892,p oM. . ) 2 White & TudorLC (GthEd). 900

perty-to the ﬁr.sb‘;def,egdedt. A‘
‘as:her adopted son, and.is -now ‘estopped from ‘disputing the

243
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does not upset. such an arrangement—-—Pullen V. Ready“’ 3 Stapzl-

ton v Stapilton®; Snell's Equity (Sth Ed.), p. 525 Indlan
. Contract Act IX of 1872, sec. 21.

“Bransow (w1th V. K. Bhatavdeha;) :—The contention that the
transactlon was & farmly arrangement has been ‘raised for* the
ﬁrst tlme in- reply. - It was not urged at any prevxous staO‘e of

'tne SUIE It snoula, mere:ore, HOB r)e allowed. The. conveyance

purports ‘to have been made for & valuable codsideration of
Rs:' 200, ‘But’ the consideration came from the property which

‘lecrally belonged  to us: Therefore, there was no conszderatlon

for the conveyance

‘‘‘‘‘

'olamt1ff was adopted as the s son of Ganu and that h1s adontlon
was prior to- the first defendant’s alleged adoptlon Tt Was
contended, however, that plamtlﬁ' relinquished his rights as the

"adopted son.” The D1stnct Judge held that the only ewdence

of such -relinquishment ‘was the release (Exhibit 70) passed by
plaintiff to Koiné in 1885, but which, ‘he held, was not a,dmls-
sible for want of registration under the General Regxstratxon

Act, having been- mﬂv registered before a vﬂ'lna-p reoigtrar,
» H&VIDG 5™ Cot

But the law in force as to registration, when the document in
questlon was executed, was provided by sections 56 and 60 of
the Dekkhan Agriculturists’ Relief Act (X VII of 1879), and. was
applicable to all documents purporting to be a ‘“conveyance,”
which this document undoubtedly is, if it passes all the plamtxff’

- rights as adopted son in the immoveable property of. Ganu, and
as such, requlred to be registered.

. This document was, therefore, vahdly reglstered and. the im-

portant question arises as to the construction and. eﬂ‘ect of it.,
- After vnn*lt*lv.n fh;ﬁ dispiites. had arisen between ﬂ-m h]mnhﬂ' nnd

AL UUA AUV YIAL S v u;uruvvw ARV NS ADTEL . WU I YLas INasaNvAia SRAANS

Koind, and that she had superseded: hn:n and adopted the defend-

ant, it states that he had agreed to accept Rs.200'and to give:

“inbo her possession whatever right he had acquired by adoptlon

and heirship..‘An adopted son cannot renounce his status asan
adopted son—see West and Biikhler, pages 938- and 1153 Where'
it is stated, as the result of the authomtles, that “the statue created

6 AtL 587. @ 2‘thte and Tador L, C. (6th EL); p: swo ‘b i 935
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by adoptmn cannot be: glven up by . the adopted son, : a]thouahﬁ’f 1-853{
- “he: may .give . up his right of inheritance.” This document; = m i
therefore; can only operate as a release to Koiné of all the plaint- . GA;W

1ﬁ”s rwhts as adopted son in Ganus property, and ‘would, we - ‘BAYA:I'I.I.
thmk only remstate her in the same pomtlon as she occupied be- .

fore plamtlﬁ' wag adopted by her ; and as defendant’s. a,d0pt10n

Was mvahd nothmcr would pass to him by force of such adoptmn.

i It was concemea, however, by, Mr. Aptc that ls.oma, after tne
plaintiff had passed. the release, became a trustee of the- property'

for the beneﬁt of the defendant ; but if. Koin4 could pOSSlbly be
~regarded as a trustee for the .defendant, it-could not: be other-
~wise than in his intended character of the adopted son of. Ganu,
which character he could not legally fill as before stated The

i defenda,nt No. 1, therefore, never acquired any tltIe to the. pro-
: perty P e L _

. On the other hand whatever estate may ha.ve been vested in
Koma. by the. release, ‘plaintiff would be entitled to it on her death -
'elther as the adopted son of  Ganu_ or as heir of Koind. : 'We

, must therefore, conﬁrm the decree w:th costs.

Decree conﬁa‘med

" APPELLATE CIVIL,

’Before ;S’ir ‘Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy j‘ L

’ BA'I SOMI (oriGINAL OPPONENT), Arpricant; v. CHOKSHI ISHVARDA’S ' 1894, .
"MANGALDA'S (ORIGINAL APPLICANT), OPPONENT.* =~ "% . Fébraa}y 20

Swrety--&'uret,; for guardian of @ minor’s estate—Release of surety—Mi inors’ Act
(XX of 1864), Sec, 12—Contract Act (IX of 1872), Sec. 130.

: Where a surety for the gua.rdxan of a minor’s estate appointed under the Mmors ‘
. Act’ (XX of 1864) applied to be released from his obhga,tlon as surety on account

. Yo awial o demltolonldl o 0L kL
Gf the g'uard.au 8 im‘i} u.uuuumuau.uu oL e cauaw,

_ Heki that the very object of requlrmn' secunty was o gua.ra.ntee t.he mmors'

estate against such misconditet or mismanagement on the part of the guardmn H
‘ths,t the surety, therefore, could not be discharged, and that sectxon 130 of. the
Contra,ct Act (IX of 18_72) Was not applscable to the case, :

: Qua:re-—-Whether the surety may not apply to the Court for protectlon a.gamst the
guardmn. ' Y |
. *Apphcetlon No, 169 of 1893 under the extraordmary ]unsdxctxon. o



