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* defendants Nos. 4 to 12 out of the fund as;ust shown Ot' course, -

f

if:the fund just describéd is not- sufficient to pay the ‘costs’

- defendants Nos. 1 and 2 and of defendants Nos. 4 to 12, then

plaintiffs and defendant \To 3 must pay the deﬁmency Let the

'aebree S0 (.l.ll.'(:‘;(.;b. .

~ Attorneys for plaintiffs :—Messrs. Little, bmzth & Co.”
Attorneys for defendants : Messrs Bwl'ncll § Oo and Mr..

a4

.

S rr
‘M. ML BT

: INSOLVENOY JURISDICTION.

: , : Before My, Justice Fam an.
CIN '.LHE MATTER OF C. M. J. DO’\TAGHUE AN INSOLVENT.

Insolvenc J-——Insolvmt Aet, Stat. 1 cmd 12 V‘ct., C’ 21, Secs, 7 and °7——Aﬁer
s acquired pioperty of: tmolventﬂSalary—-Pe;zseon——vPo: sonal earnings of msol'venf

‘ After ac qun'ﬁd property of an insolvent, whethu it consists of salar Yy persoual earn.
ings or property of a dlﬁfereq‘s kind, is property which vests in the Offizial Assxgneq,.:f
but subject to the provision of section 27 of the Indian Insolvent Act(D) as- m
salary and pension and subject to-the unwritten law as to personal earnings. snf-‘;j
ficient for the ma,mtenance, according to his po»xﬁxon in life, of the insolvent and Ius”

J.a.uuu . “According I_y the Uxuua.l. .cusalguce is not entitled to claim such sa.lary Ol' lﬂ-v.A
come except by -means of an order obtained under section 27 of the. Act, nor: such
personal earnings at all unless and until in either case the indolvent has. a,ccumula.ted.
& margin beyond what has been required for his adequate support.

atvnnas dhn anloser Al a wnlleeas Annance Tin an

i An attachment upon vue saiary oL & rauway ser rvanb &eases {o be Oopera tive wer n@
has filed hxs pehtxon in msolvency, and should be withdrawn on notice being given of
the making of the vestmg order, :

THE insolvent, who was an engine-driver in the employmenb of

..';"the G L P. Raﬂway Oompany, filed his petition in the Insolvenf.

- Statute 11 and 12 Vict,, c. 21, secs. 7 and 27 (Indian TInsolvent Act) :— :
nu And be it enacted, that upon the ﬁlmn‘ of such petition as is aforesaid, it shall be

Yawfal for the sald Court and the sal id f‘mnvf ig horshe authorized and reanired to nw‘or\
. AL TY L LeA LU‘: VW D ATWL WV LR W RAD UW‘-\-!. AT - AAU&VI\I - - Ly

WUAULILGNL QLR TNy R vo il

bv that all the real and personal estate and-effects of such petltloner, whether vvg;thm.\
the territories within the limits of the charter of the East India’ Company, or without;

except the wearing apparel, bcddmg and other such necessaries of such petitioner and

“his family, not exceeding in the whole the value of Company’s- ‘Rupees three hundred

for each petitioner with his family, and all debts due to him, and all the future esta.te,;

' right, title, interest and trust of the said petitioner in or to any real or persona.l estate

or.effects within or without the said territories, which such petitioner, may.. pu:chase,,
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ziCourt m Bombay on the 28th September, 1803 Prlor to’ that
fdate a’ decree had been obtained against him in the Court of the
.-iSubordmate Judge at Bhusdval, and in execution of that decree
;halii his salary had been attached under section. 266 of the Civil -
‘rroceaure Code (Act XIV of 1882) and tne money so attached
waS' paad mto the Court of Bhusdval,

The fact that insolvent had filed his pétiﬁoh ‘in Bbrhba'} ’ and |

1ot 4T ewal --M,L:.AO order had been made. was dul PR
L0aL. tNe usual VESUIng w.gm a0 peen made, was duly reported to

V(')r. which may revert, descend; be devised or bequeathed, or come to him, and all debts
growing due to him before the Court shall have made its order in the nature of a
certificate as ‘hereinafter mentioned, do vest in the Official Assignee for the time being
of the said Court and that all books, papers, deeds, and writings in any way’'relating
to such petitioner’s estate and effects in hig possessmn, or under his eustody or contx 01 '
shall be deposited with such assignee, and such order shall be entered of record in the
said Court, and such notice thereof shall be. published as.the said Court shall direet:
: and such order, when 5o made, shall by virbue of this Act relate back to an(‘ take
eifect from the ﬁlmv of the said petxtlon, and shall mstantly, and without any y cons
Veyance or assignment, vest all the real or personal estate, effects and debts as afore-
sa]d in‘the said Official Assignee, who shall have full powers for the recovery thereof,
~and ‘shall hold and stand possessed of the ‘same for the purposes and in manner: here-
iﬁéifﬁ‘er ‘mentioned : Provided always that in case, after the making . of any 'such vest-
mg order, the petition of any such petitioner shall be dismissed by the said Court, suck
vestmg order made in pursuance of such petition shall from and after such dismissal
be null and void to all intents and purposes; Provided also, that in case any such
vestmg order as aforesaid shall become null and void by the ‘dismissal of such’ petltlon,
“all acts theretofore done by any assignee or other person acting under his authouty
according to the prowswns of this‘Act shall be crood and vahd .and ho action or smt

“shall be commenced against any such assignee, nor against - any person duly acting -

under his authority, except to recover any property of such petitioner detained after an’
» ~order made by the said Court for the delivery thereof, and demand made thereupon ;
' and until the appointment of an Official Assignee as helemafter is directed, the

common assignee of the Court shall stand and be in the place of the Official Asmgnee,

and thls present clause shall apply and have effect accordingly. :

“27 And be it emcted that if an;y such insolvent asaforesaid shall, at ‘my tnne,
'before he shall obtain his d1schar0'e in the nature of a certificate as hereinafter men-
“tioned, hold any public office, appointment or benefice, civil military or ecclessiastical,
1ot saleable, or shall be in any situation or employment whatsoever in respect of
iirhlcli he shall receive any salary or emolument; or shall be in receipt of any pension,
- then it shall be lawful for the said Court to order the sa,xd insolvent to ‘pay such pro-
sportlon of his reccxpts therefrom to his ‘assignee as the sald Court shall 4hink right;

and all saleable offices, appointments or benefices shall vest by virtue of the vesting
order as aforesaid, in the Official Assignee, in trust f01 the creditors of sueh’insolvent

as aforesmd %
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189k _the Coult ab. Bhusaval but the a‘rta.chment was nevertheless,con—-.._;

_that Court; which rennbted bhe moneys S0 pa,ld in to the Oﬁicl

{;be pmd over. to h1m. o

 On the 5th September 1894« the matter came again beiore t ef
| Court but the parties did not appear. The Official Assignee, how-

in ‘the Court of the Subordinate Judge at Bhuséval and in pur-:
- suance of it attached, under section 266 of the Civil. Proeedur :

- THE: INDIA’\T LAW REPORTS [VOL XIX,

tinued, and half the insolvent’s Sa,lary continued to be ‘paid mto 5

Assignee ab BombaV

" On the 13bh June, 1894« the msolvent’s petxtlon came 'on for'
' hearlnn befom Farran, J.; and as the opposmfr creditors dld not
qnnmr " the insolvent obtained his discharge. He thereupon
»apphed to the Court that the moneys which had been remitted
~from Bhuséval to the Ofﬁcml A331gnee as a.bove mentmned shoulcl

ey
RN

The Court thereupon dIrected that notice should be given to‘

the attaching creditor and to the opposing creditors calhnd upon.
* theni to show cause “why the moneys now in the ha,nds of the
- Official Assignee to the credit of this estate, “being deductlon from

the insolvent’s salary earned by him after the date of hlS pe{-,. ;
hon should not be pald over to the said msolvent g ;

ever, asked . the Court to give its declslon upon the a,pphcatlon.

N On the ord October the Court dehveled the followmc ]udo'q

- ment

I‘ARRAN J. —The msolvent in th1s case upon receiving h1s dlswf_ﬂ

_ cha1 ge a,pphed that certain moneys which were in the. hands of
‘the Official Assignee, the proceeds of his salary which had been7.§
“attached, should be paid over to him.. I directed notice of this”
) apphcatmn to be given to the attachmo' ereditor, which was done.

'_‘.When the ma,tter came before me on the 5th September,. the -

pmtles dui not- appear, but the Ofﬁcml Asswnee asked for my

-+ decision upon. the apphcatlon L ;

P1 evmustothemsolvency the attachmw creditor obtmneda decre

'Code hulf the salary of the insolvent, an en0*1ne~dmver . n the
employment of the G. L P. Railway Company. ‘The i solVent :

fﬁled his petltmn in bhls Court on the 28th of September, 1893 &



: BO‘\/IBAY-’ ' SERIE

M
'_JE

f--;'VOL XI

_:ing: order (which were. duly ‘notified to the Subordinate Judge),
~the half—salary of the insolvent still continued to" be recovered

h Ao i I sl eral Aicald aaaeo o 4t A s avr

ER abba.uuueuu, and the Bhusdval Court caused the moneys.

.60 recovered to be remitted to the Official Assmnee, and they are,
:.fthe subJect of the pxesent apphca,tlon.

_'lhe first questlon which arises for consmeratmn is, Wnetner‘

’tile salary of a railway employé earned after his petition vests in

. the Official Assignee. It is a question of rauch _(hﬂiculty, and T

.should have wished that it could have been fully argued  before
me. ‘The words of section 7 are very general, and it is difficult

“to see Why they should not_include the salary of the insolvent

:earned by and coming to him after his insolvency.” In Hz parte

‘ Huggms(” the qalary and income of a bankrupt were treated

".as ‘property vesting in his trustees under sections 4, 15, and 17

of the Bankruptey Act, 1869, The Court, in fact, decided

= that the income in that case, which was a pension, did so vest,
~-and I cannot see that the definition of pr operty in that English

.-Act is move wide than are the comprehenswe provisions of

'«sectlon 7 of the Indian Act. In B parte Benwell“’) Brett, M.R,,

on the other hand, greated the salary of an msolvent as not. vest- -
“ing in his trustees under sections 15 and 17, but on]y as property E
liable to be dealt with by the Court under- section 90, which cor-

:v-aqnn'nrln to section 27 of our Act. Tf Waq not there ' necessary -

Unpaaias UV Swualis a2 L2 B S YA 2 2 A AL LAGSDA

‘to decide the point, and the other J udges in appeal dld not. refer |

toit. In Wadling v. Oliphant®, Archibald, J., says: ¢ The gen-

-eral principle is that. the property of the debtor passes to his .

-assignees, and in order to divest it the case must be brought
_awithin some recognized exception. The exception relied upon

~here is that the money is due for the personal labour of the

‘bankrupt. Now, the cases do show that there is a rule, the extent

and limit of which is not exactly defined, by which the bankrupt,
after the date of hlS ba.nkruptcy, may in certam cases keep the

CA

<1> ‘>1 Gh D5 @ 14 Q, B. D, 30L.

P (3) 1Q, B.D, 145, at p. 151

When the usual vesbmo' or der, under section 7. of the. Indmn In-' l~'

‘aiisolvent Act, was made NotW1thstand1nn this petlbmn and vest-
' . MATTER.OF .

R T

INrEE

C.M.J.
Doxacnug, -
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Cpr -oducs of his personal la.bour These remarks were nqﬁ&r}&r’h e
ed to the case of salary earned by the bankrupt ‘In Re ‘Z;! oy
Vaughan Williams, dJ., referring to the same subj ect; se,{s* 14;

11111 41 nv\f:’ \wn‘-\"-lrr nn-n/:'__J"\n" +“\A hnvﬁr\hﬁl nnvvn'lhnc‘ ng. M{{(’W’dl‘
Ju-palu"—auu LJSLIU.IJ ool Uliavu. il tlu:.ouuuu. Tl 11111800 \)L Qi AAELINP

' rupt do not pass to his trustee at all events in cases- Whefé ﬂierd

is no margin shown after sufficient has. been apphed~fp‘r Yhie:

_mamtenance of the bankrupt.” .

There is not much difference in tife practical reeult at' whigh

‘the Courts in England have arrived as to salary and pelsona,L
~‘earnings, but the mode in which it is arrived at is in most of the
‘ ‘-cases not defined. . To my mind the most legal and logical way
of trea,tmo" the subject is that adopted in Ex partg Hu ggmns

(supra), viz., to. treat after acquired property of an msolvent

: 11r]1a+kn1~ 14- nnnmul‘u n{'. qr_ﬂ;n‘wr n“" ‘hcn'annr\] sarninog

¥y I\IUL-‘.UJ— AV Lo UMD J’ t’ LA S. vuu.xl.xusu, UL Ploy\_/ru.y
of a different kind, as property all alike vesting in. the Ofﬁcml
Asswnee but subject to the provisions of section 27 as to salary

“and pensions, and subject to the unwritten law as to" personal"

earnings sufficient for the nwmtenanee, according to his posmon

| in life, of the insolvent and his fa.rmly, the result being that the

Official Assignee is not entitled to claim such salary or income
I).Oln nne IIIbUlVGIID GXCGPD Uy means UI. an 01uel. oonamea unﬂer
section 27, nor ~such personal earnings at a,ll unless and until
in either. case the msolvent has accumulated a margin beyond

What has been reqmr ed for hlS adequa,te support.

. If this be. the true Way of regarding this rather obseule .sub=

) _]ect it follows that atter petition filed, and vesting order made;
S an: attachment laid or contmued upon. the salary of a raﬂway
- servant ceases to be operative and should be withdrawn, on the
- attaching creditor ‘or the Court which issued the attachinent;

having official notice of the making of the vesting order and the

- title of the thcml Assignee ; and under this view of the law, T

should be justified in-directing the Official Assignee to restore thé

~salary of the insolvent earned. since the date of the vesting order
to him. = If this be not the correct mode of regardmg the subject

and if the wide words of section 7 are cut down, or quahﬁed byj
the provisions of section 27, and I feel dlﬁident_lp acting upon.

) L, R. (1894), 1 Q. B., 425, at pp. 429-30,



my:viesrof the law as it has been come ‘to without hearing argus

anenty; then I have to consider' whether. the Court at Bhusdval
Was*gus&ﬁed in’ continuing. the. attachment after scheduls filed

by‘ﬂl&msolvent admitting the claim -of the attaching creditor;
o W%{’tﬁer it, ought not to have stayed all further’ proceedings -

nﬁﬂer n:anhn’n 49, n-P the Tndian Insolvent. Act

SRR A it ViU ldlAiuid LLi0VA YV VALY LA LVe

Now no doubt the stayma of proceedmrrs “under ‘section” 49 ls;
dlscretmnary, and the Comt on proof to its satlsfactlon that thei

ovnnni-u-\n nwr\nngn which i+ A 1acn1-nnf 3@ In vnenoni- n'f" a Aa]«i— nw
\-ev quluu tJ UUDD ¥y lllull LIJ A2 XD \WUR o LD &AL .tl U].

demand admitted in the scheduls, is not bound to stay its
hand ‘yet the provision that the _party is to pay the costs
mcurred in the' matter by the insolvent, if (after the party has
nqt;ce that his debt or demand has been admitted in ‘the (msol-
vent’s schedule) he'contimies his’execution, 'i'n‘dicate‘s' clearly that
the insolvent is entltled en debzto Justitice to sucha stay, unless
the party satisfies the Court that execution should not for some
partlcular reason be suspended. The same remarks apply to the
contmumg of a suit for money after not1ce It is only in ex-
ceptlonal cases that the suit 61' execution should be allowed to
proceed.  Such would be suits for libel or slander, or other suits
which are ‘brought for the purposes of vindicating the character
'of the party, or are of a pumtlve nature

" Ttisof course ampossﬂale, and it would be improper for me, to:
attempt to define the various classes of suits which. may properly
be contmucd after the 1nsolvency of the debtor or the, partxcular
circumstances under which: even suits for- money. may be: pro-,
secuted (the claim being. admltted n the schedule) ;-bub it--may.
c;aiely, I think, be laid down that, under ordinary mrcumstances,
an insolvent is entltled when sued - for & sum of money which.
he has admitted in his schedule, to ‘have the suit or execu-
tion proceedings upon it stayed upon ‘proof of its being so ad-
mitted. This is now the general practice in the High Court, and
is; in my opinion, the more correct practice, but some Judges
think it advisable to pass a formal Judoment before actually
staymcr the proceedings. - .- = - - o v
In addition to the reasons I have stated, there is this
further reason for not contmumo* an attachment upon salary
/B 1863 —2
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_'a«fter vestmg order, viz. that the Insolvent Courb is- vested under}"f

section 27 of its Act with the discretionary power of deahng."'
with the salary of the insolvent, a power which it can no longer
exercise if the half of such -salary continues under attachment »
by the civil Courts after petition. Such a clashing of 1urlsd1c-
tions cannot have been intended by the Legislature, and the dis-
eretion to deal with the insolvent’s salary is manifestly _mtended E
to be entrusted to the Insolvent Courb Though I am now sitting .
as Commissioner in Insolvency, and have as such no power 1}0

-interfere with the discretion of the Subordinate Judge, yet Iv
‘think that, as the matter has been brought before me, I ought’
‘o express my opinion upon the subject, though I must decide that

I have no jurisdiction on ‘this latter ground to treat the attach—»’
ment in question as. otherwise than properly made, I under-'ﬁ

vstand however, that since the matter was brought before me, -

the attachment in questlon has on appeal been set aside by the}f
qutmct Court, no doubt on grounds similar to those I ha,ve:’
ass1gned It will be better, therefore, that T make no order, ex-.

“cepb to allow the Official Assignee to remit the money to the.

Court of the Subordinate Judge, to be by him returned to. the:
insolvent. . As to the salary (if anv) of the insolvent attached:
before the petition was filed, the question is different. The rlghtzl_,
to it lies between the a,tba,chmg creditor and the Official Assignee.
The case of Gamble v. Bholdgir® seems conclusive as to the supe-l
rior title of the attaching creditor to such salary if the attach-
ment has been levied before vesting order, and is in execution
of a decree, and not a mere attmchment before judgment ; if not
attached after decree, the Official ”Assignee is entitled for the

‘benefit of the creditors in aeneral

.2 Bom H C. Rep., 146,




