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'ORIGINAL CIVIL.

’ Before Mr Jusnce 6 andify

BECHAR AKHA' AND OTHERS (PLAwrrrrs) 7. P DE ORUZ AND OTHERS
: . ! . (DEFENDANTS)*

Wzll—-(}onsti uctzon—Gaft of life interest or cor, pus— D:screteon qf executors
. to hand over corpus—Costs, § T

Anna. Marxa Bocarro,‘a.fPortuouese inhabitant of Bombay, died in Apul 1884;

leaving three sons, Michael, Silveiro, and Joaquim (defendant No, 3), and_two daughters,

_ Rose and Caroline. By her will she directed that her~daughter Rose should enjoy the

““rents and proﬁts'of certain immoveable property for her life, and that after her death’
 the said property should be sold, and the sale-proceeds (after payment of two legacies
- thereout) be divided equally betwen her two sons Silveiro and Joaquim (defendant No, 3)

~ She further, however, directed that Joaquim’s share of such proceeds should be held
*in trust by her.executors and invested in Government securities, the interest of which -
- should be applied to Joaguim’s maintenance, and that in case Joaquim should die

"Jeaving a widow or issue, his share should goto them as he should devise or bequeath,

":. The will then continued :—‘Should my said son Joagqnim Amador Boearro reform -

lnmself and shake off all his evil tendencies, and lead a steady, quiet and orderly life,
: '_or should he on account of illness or other reasonable cause be in urgent need of
peeumal'y assxstance, I leave it to the discretion of my executors either to make over
o my said son Joaquim Amador Bocarro for his absolute use the whole of-the amount

“which he may be entltled to under (c}“of paragraph sixth above, or such pa.rt or ,

parts thereot as to my executora may appear proper. e

’ Sﬂvelro died in 1880, unmarried and intestate, 1eavmv his two brothers, ’thhael and_ .
’T‘Joaqmm, and his two sisters, Rose and Caroline, lnm smvwmo‘ Mmha,el dxed in 1889,,_

' leavmg a wxdow and children,

“In 1891 J oaqmm (defendant No. 3) mortgaged all his mterest undcr the saxd mll to

- the plaintiffs to secure a loan of Rs. 6,100, In 1393 Rose died, and in ]894 Caroline
dledn ’

- Subsequently the executors were procecding to sell the- property mentioned i in the

. will when the plaintiffs filed this smt praying for a declaration that they had a valid

"-»charge upon Joaquim’s’ interest therein, and that his interest should be ascertained
and declared, and he himself ordered to pay the amount cf their claim ; that the
T*nronerﬁv should be sold and their claim paid oub of the funds ; that the executors
. chould be restrained from selling, save subject to their (plaintiffs’) rights, &e.

e A_The plaintiffs and Joaquim contended ’ghat he (Joaquim) in the events that had

".f']iappened was entitled tothe whole of the proceeds of the property absolutely and that
the gift in the sixth clause of the will could not be cut down by the plousxons of
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- Held :~(1) That the defendant Joaqunn had no m‘cemst in the house mentfoned -

BroEAm in the will., He was only eunbled toa share of the procceds after it had ‘been sold

(") Tha’o “his mterest in his share of such proceeds was merely a life mtereat mth :
power to a.ppomt to his widow or issue, and that he was not entitled to be pa‘.d *he
corpus of such share; but that the executors might under certain mrm:mefannpq aml
ab their dxsmetlon hand over to hlm the sald corpus,

(3) That nexther the plmnhffs nor J oaqulm could mterfere in the sale of the Sd.xd -
propert\ .
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“.procecds of the said property to the extent of their mortga,

(5) That Joaguim's interest was (after deducting the légacies gwcn by the sxxth

' clause) an absolute interest in one- -fourth share of Silveiro’s moiety and a life mterest

in his (Joaquim’s) moiety sub]eet to the eontmcrencv of the executors in their (haereﬁxon,
hanqu over the corpus of the share, or part thereof, for his absolute use, in which

.event the plamtxﬁ.'s had the right to the same so far as their debt was unsat1sﬁed

- (6) As to costs, the plaintiffs and third defen(lant Joaquim should pay thelr own
costs, that the exocutors and defendants Nos, 4 to 12 should have their costs pa.ul;
out of Joaqunn s share in Silveiro’s mmety of the sale-proceeds, and, if that fund

" were nob suﬂiment to pay such eosts the plaintiffs and the third . defendant J oa.quun:‘
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died on the 19th April, 1884, leaving three sons {(Michael, leveno
.To»eph and the third defendant Joaquim), and two dau(vhters

, ROSe \I:nn and Caroline,

Anna Maria Bocarro, it the time of her dea.ffh posseS>ed both
moveable and immov eable property. She left'a will dated 12th

~ Maxrch, 1884, and a codlcll of the same date, and. the first and

second defendants were the executm.s. With. reference to cer-

'~ tain immoveable property belonging to the testatrix the will con-
: tamed the followmfr directions :—

3 4 ~«If my daughter Rose Maria Bocarro should survive me, I direet that so lang
" as ghe 1“ es, my large house No, 57 and such of my smaller buildings Nos, 50, 56 and
71 as may not be sold should be rented, and the rents which may be received there~
ilifronl should after deducting such sums as may be necessary for the payment, of :all
* Kinds of tax on property’ and for whitewashing and repairing the said houses, he. apphe«i
for the maintenance of my aforesaid daughter Rose:Maria. Bocarro,”

“ But should my said daughter Rose Maria Bocarro predecease me, or should she

'.\dxe after me, then I d;rect that my executors herein: named: should sell mthm a

*easouable time, e1thez privately or by.public auction, my lar ge house N 0,57 and such

~of my smaller houses Nos, 55, 56 and 71 which may not be sold, prefereuce bemg

gwen to any et‘ my sons and heirs hereafter named who may desire to purchase,{any.,

. or all of the said houses,”
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‘:.Aftm the. houses, refened to in the precec'lmg paragraph:5, are sold, I threct

made ‘gvér by my executors to my daughter-in-law Anna Joaquma Boca.rro, wife of
“111y éldeaf; son Michael Bocarro, to be assigned by her in such proportmn and in sueh
.manner ‘a8 she may , deem proper for the. benefit' of ‘her four’ daurvhters, namely

‘nnn T, Pannwen ﬁnnn‘:n PAna Paoalind Ranawen and Tadkhoale PR 2 AP
muw d4e DGTAITT, . VECLIG D0CarLo, sanni SoSArTe andk Vauneriiie .DUL-d.I'lQ s \0) '5113,5

a.sum of Rs. 1,000 (one thousand) should be given to my daughter Caroline Britto,’
mfe of Julius Lucas Britto, for her own and absolute use ; and (c) that the remamder

s};.,ould be divided among my two sons J. oaqmm Amador Bocarro and levelro :J oseph
Bccarro in equal propor‘mons.

. 7 “#Y further direct that the amount which may fall to.the share of - my- -éoﬁ
.Ioaqm.n Amador Bocarro under (¢) of paravraph six above should be held i in-trust by
my executors hereumfter named and converted by them into Governmenh secunhes the
mterest aceruing wherefwm should be paid for, the mamtenance of my saxd son
L e oaquim Amador Bocano "Should wmy saul son Joaquim Amador Bocarro die leawng
& wxdow or issue, his share shall be given to such widow or issue accordmg as he may
devxse and bequeath Should my said son Joaquim Amador Bocarro reform himself,

a.nd shake off all his ev 11 tendencies, and lead a steady, quiet and orderly hfe, or should
“he on account of iliness or other reasonable cause be in ‘urgent need of pecumary
assxstancc, T leave it to the discretion of my executors either to make over to my " said
son Joaquim Amador ‘Bocarro for his absolute use the whole of the amount which he

may be entitled fo under {c) of pa,raoraph sixth above, or such part or parts thereof as

to my executors may appear proper

The testatnx dled a.s a.bove mentloned on the 19{:11 Apul 1884~

Sllveuo dled in 1885 unmarrled and. 1ntesta.te.
']\;f:n'hao] died in June, IQQ eaving

R R e it Wit

«chlldren (defendants Nos. 5 to. 12)
< Rose M&rm died in J une, 1893

0:2

‘e‘

that date, of which defendant No. 4 was executor. -

On the 12th February, 1891, (Whlle Rose Maria was stlll hvmm
.and in receipt of the rents and profits of the property mentloned
“in the above clauses of the will) the third defendant Joaquim,
“4he son of the testatrix, executed a mortgage to the plaintiffs for
“ Rs. 6,100. The property assigned by him as security for the said.
_ sum was as follows : — ' '
: i “All that the right, txﬂe, interest, benefit, reversxon, clajim and demand of him the
B said defendantinto and upon all and singular the estate, effects and property left by the
& ;ald Anna Maria Bocarro, or any part thereof, to which the said defendaut was. then
+ or ;might, thereafter be entitled under and by virtue of the directions » provisions and
:"-'.bequests contamed i the saxd will of the said Anna Maria Bocarro dated the 12th
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’ rMarch 1884 and the saxd ‘codicil thereto or to which the said defendant was then e

BEC}I ag ~ Wight thereafter be entitled to as one of the heirs of the said Amna Maria Boearro f
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deceased, under the gaid will or codicil thereto or otherwise howsoever. And the stocks,
fands .and securitles for the tiine being representing - the same, and the dw:dehds,,

- interest and annual produce thereof, and all the right, title, interest, claim and demiand::
- whatsoever of the “said defendant into and upon the same. And all that piece ‘o
' parcel of Ia.nd &c.” (Here follawed the assxgnment of the llouses )

The executors (detendants Nos. 1 and 2) subsequently proposed 5

to sell the said houses and informed the third defendant (Joaw :

- quim) of their intention. The plaintiffs (the mortgagees), however,: 2
" hearing of the proposed sale wrote to the executors 1ntorm1ng :
"'them of then' charge on the third defendant’s interest i in’ the

' property, and statmg that they would have no objection to j join in-
* a sale, provided that the amount due to them was paid out of. ther ;-

proceeds. - The third defendant also wrote to the executors askmg f
them to.pay off the plamtlffs out of the proeeeds. The exeeutors‘:
tephed that they knew nothmg of the mortgage. Whereupon,-

, ﬂm n]mn’r_ fil pd thls suit.

* The plamt stated that the exeeutms had advertised the proper

‘ties for sale, and unless restrained would sell them, and dlstmbute

the proceeds without reO'ard to the plaintiffs’ claim. 'The plamtlﬁ's,
therefore, prayed- (1) for a declaration that they had a’ valid:
cha,ro-e upon the interest of the third defendant in  the" said

- properties; (2) that the third defendant’s interest therein should

be ascertained and declared ; (.5) that the third defendant - shoulcl.

" be ordered to pay the. amount of their elaim and costs, and in:
. defa.ult of payment by a fixed da,te, the interest of the third.
~defendant might be sold and the proceeds applied in satlsfactmn::

of their claim ; (4) that the defendants should be restrained. from
selling the properties, save subject to the plaintiffy’ right, or from
partmg with ' the proceeds of the property, if sold; until the
plamtlﬁ's claim was - satisfied ; (5) that such of the defendants
as contested the plamtlﬁ's claim should pay. the costs of smt

The executors (defendants Nos. 1 and 2) filed & ertten statement
submlttmg the constraction of the will and the questlo
“the interest taken by the third defendant to the determmatlon'
of the Court. They alleo-ed that the suit was unnecessary, an&,

ha’o the plamtlﬁ'b had no right to restrain bhe sale.
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P 'I‘he thnd defendant (J oaqmm) contended that under the will,
and in the events that had happened, he was absolutely entltled
to the whole of the pzoceeds of -the propel ty after satisfying the
pla,mtlffs claim, and he asked. for a declaration to that effect. .

i The fourth defendant who was. the executor” of Calohne,",

(daunhter of the testatrix) who died in February, 1894, contended
‘that on the death of Silveiro in March, 1885, his surviving br0~
Aishers,avnd sisters became entitled to his estate, and that he, as

‘Caroling’ s executor, was entitled to her share. He also ud.iuwu '

-an interest in the share intended for leveuo under clause 6. He
‘submitted ‘that the third defendant should pay the costs of sult
.and not the estate.

.. Defendants Nos. b to 12 a,lso filed a \vntten statement set‘omor
fm th -their claim. : : .

%Lang (Advocate Geneml) and Inverarity for the plamtlﬁ'e.
iKuLpah sick and Lowndes for defendants Nos 1 and 2. '
.Scott and Raikes for defendant \To ,

TMelshezmm and Robertscm f01 other defendants

:The followmw authontles were cited : --—Mz’ls v. Johnston® 3
Bq ools v.\ Brook® ; Green v. Spwer(?” 5 Gough v. Bult®; Young-
kusbandv @isborne® ; Theobald on Wills (3rd Ed.), 353 ; Indian
~§ucce_ss10n Acb (X of 1865), sec. 106.°

*" 22nd September, 1894. - Canpy, J. :—The decision in this casé de= -
“pends upon the construction of the will of Anna Maria B’ocarrd,_
-who died on 19th April, 1884, leaving (1) a son Michael, who diedin -

1889 and who is represented in this suit by his widow and children
~defendants Nos. 5 to 12; (2) a son Silveiro, who died unmarried and
'1ntestate in 1885; (3) a son Joaquim, who is third defendant in
-this suit; (4) a daughter Rose Maria, who died unmarried in 1893
‘and is represented in this suit by the Administrator General ; (5).a

'~daucrhte1 Caroline, who died in Februar e 1894 and 1s 1epresented,

in this suit by her husband (defendant No. 4), who has obtained
'proba,te of her will. Defendants Nos. 1 and 2 are executors of
Anna. Maria Boca,rro s will. o ‘
(1) &2 W, Rey 616. : B ¢ 1 Russ. and VMyln., 395,
{2) 3 'sm. and Gxﬂ",, 2800 - - )16 Bim., 45,
- )1 Colly, 400, -
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*“Plaintiffs. are mortgagees of certain interest of Joaquim (the:

third - defendant) under the said will. They ask for a: -declaras

tion that they have a valid’ cha1ge upon the interest of the third’
defendant in certain properties and the sale-proceeds thereof:
to the extent of Rs. 6,100 plus interest and costs, and that, ‘i
default of payment- of such by third defendant, the propertlec‘
may be sold and applied 1h satlsfactmn of such debt. :

The pleau of the defendants (except the tlurd defendant who:
supports. the claim of his incumbrancers) is O*enerall) that the:

".mterest of the third defendant in the properties in question is. ofg
“& very limited nature

The clauses of the w 1]] which for the purpose of this suit it is
necessary to consider, are paragraphs4 to7. They run as followsg’

- (His Lordship read the- clauses above set forth (supra p. 222) andf

contmued —-)

Now it i is adrmtted that the executors are t.a.kmrr steps to
sell houses Nos, 57, 55 and 71; and the first question is, Whe-
ther under the Wﬂl Joaquim has any interest in those. houseso.
The answer must e in the negative, The executorsare dlrected

by the will to sell the said houses on the death of Rose Marla
A-l)( - 4 Tharraas ava anld fwn 1on-nrnnc' {Ra F\nn o'nr] .RQ' 1 ﬂnn\

ha
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are to be paid out of the ploceeds, and the “remainder ’ is \to_ }b»e‘

“divided among Joaquim and Silveiro in equal proportions.”

Joaquim’s interest, therefore, is limited to a moiety of the sale«
proceeds after payment of the two legacies.

Tt is asserted for the plamtlﬁs that Joaquim is entitled to the

cor "PUS of that money which belongs absolutely to him, and coun-j
‘sel contend that in the sixth paragraph of the will there is an
‘absolute gift of the said moiety to Joaqulm with an attempt by

‘the testatmx m the seventh paragraph to fetter the enjoyment:

‘of the said mmety , an attempt which on the authorities of cer-'_:

tam cases the Court will not permit. I have per used the: cases}
quoted by’ the learned counsel and ‘also nearly. all of the. longg
list given in Theobald (3rd Ed.), page 353; but it scems unne-{‘:
cessary to burden this’ Jjudgment with my notes. of the various.
and -interesting points which arose in those cases, _be_ca,‘nse?f
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Zm the present case thele are no. express words -of absolute.
gift; and . to.hold that the testatrix must have intended to

make in any case an absolute gift to Joaquim of the corpus- of

the: moiety of the sale-proceeds of the houses in ques‘uon-.?
:would ‘be 1nconshtcnt with. certain clear expressions in’ ‘the -
wﬂl She does not in the sixth paragraph direct the money
to be pzud over to Joaquim ; she directs that the remainder should.
be divided among Joaquim and Silveiro in equal proportions.

That . direction simply prescribes the.shares in ‘which the two
brothers are to enjoy the sale-proceeds. Having prescribed the
: _method of lelSIOII, testatrix goes on in the seventh paragraph
“to prescube the interest which Joaquim was to enjoy in his

“share.” It was to be a life interest, with power to appoint
to his, WldO\V or issue. And then follows a direction empowering
the executors-in the exercise of their discretion under certain
circumstances to give the whole cr part of. the corpus of the
' .mmety of the sale-proceeds to J oaqulm for his absolute use. There
-are only two ways in which those directions can be read. Either

.‘testat.mx meant to say :—“lL direct my executors to invest Joa-.

yal l\ "'1’\ n]n "y, r] r] naxr 1»\ *1 7Y 1\’\“‘{\ nn:“' 11

ANANN
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“power ‘under certain circumstances, to give him for his absolute

~use the whole or part of the corpus, and on his death to pay the

“corpus (or such part as shall not have been given over to Joa){-_l

‘quitn for his absélute use) to Joaquim’s widow or issue accord-:

“ing as he shall have so appointed.” ‘That seems good sense.
Or testatrix meant to say :—“1 give to Joaquim absolutely the

moiety of the sale-proceeds. And T further direct that under

certain circumstances the executors may give to him for his ab-
"solute use the whole or part of the said moiety which I have

already given him absolutely.” That hdrd]y seems-sense.

.There are two and apparently only two arguments which can
be raised in favour of the latter construction :—(1). Delete the
seventh paragraph of the will, and there can be no doubt
that both Silveiro and Joaquim took an absolute intevest in
_the corpus of their moieties of the remainder of the sale-pro-

_ceeds. Silveiro is not mentioned in the will except in the sixth.
~paragraph. There isno doubt that under section 106 of the

SuCcession Act of 1865 there was vested in Silveiro on the death
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of testatrix a 11crht to receive a,fz once the m01ety of the remam-

g der of the sale-proceeds which would. arise on the death of Rose

That vested . right passed on Silveiro’s: death to his - repre-»

. sentatives, and Joaquim as one. of these representatives will- be

entitled to receive his share of Silveiro’s moiety. But, it is’
contended, Joaquim’s “share” is given in the same words ‘as

‘Bilveiro’s; therefore there isas much an absolute gift of t’h_e‘»".‘

corpus in the one case asin the other. The answer to that argu.ﬁ
ment is that no doubt, if the seventh paragraph is deleted, the™

* fund will be rightly taken as absolutely bequeathed to both sons."

But, as was said by Lord Cottenham in Lassence v. Tierney®,

“the- intention ‘that the. gift should be absolute as ‘between
_ the legatee and the estate is, as in all cases of conStruction’,"‘"l

to be collected from the will and not from there being words’
‘which  standing alons would constitute an absolute gift.”?"
Here, as shown above, the only way in which to construe”\iri‘t}ff
sense the sixth and seventh paragraphs together is to suppose théti;‘"’f

- testatrix gave a life interest in the fund to Joaquim, with power’

to -the executors under eer tain circumstances to hand ov er the

B corpus to Joaquim for his absolute use.

(2) The other argument is that, if testatrix did not 1ntend to
give the corpus of the fund absolutely to anmnm then Hmrp m"_;
no gift over, and an intestacy as to thls part of the estate mayf
ensue, a contingency which the testatrix could not have contem-::
plated. Tf; for instance, Joaquim died to-morrow without having'
appointed to his widow or issue, it is said that his share in this‘
fund would revert to Anna Maria Bocarro’s estate ; and :ﬁnder‘;
these circumstances the Court must incline to the view that the';f'
testatrix intended to bequeath Joaquiin’s share absolutely to hzm

The answer to that ar gument is that the fact that Joaquun s

share may fall back into the estate of the testatrix, and that the
testatrix may not have contemplated such an event, is not enouo-h
to outweigh the clear words of the will. ‘And; indeed, vthe'_f
argument assumes what is not shown to be a faét.~___-'1‘estatriic?
‘may well have hoped, and contemplated, that the executors would
be able under the certain circumstances spemﬁed to hand. over{
to Joaquim. his sha.re for his absolute use. It is, moreover,
(1)1 M. and G. 551 at p. 562,



premature to s say that there was no gift over. I understand
that J. oaqmm has now a wife and children, though he had not”-"'
m 1884 They are not pa,rtles -to the suit, but it is possible that
if. J oaqmm died Wlthoub exercising his power of appointment, the:

WldOW’ and children may contend that the fund passes to them

11--“—11-“; +ha o wrill ~h Ln‘nm 41, A [N Sy N L I ARSI APNPST S S

M T 3~
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not say that they would succeed in such a contention: Possibl'y" ‘.
- the. power given to Joaquim to appoint is not imperative, ‘and -
“there is no expression sufficiently clear and strong to amount to-
“a_trust in favour of Joaquim’s widow and children —Brook v."

“Brook®. Andin trubh if the case be regarded still further in
this light, it will be seen that the contentions of the plaintiffs

~and third defendant are altogether premature. . For the case _'
-falls under section 126; and not under section 125 of the Sue-

‘cession Act (X of 1865). Testatrix did not simply - bequeath

J oaquim’s share to him for his maintenance and there -stopf but-

'_She ‘bequeathed him his share and .directed that the mode of
'enjoyment by the legatee should be restricted to -a life. interest,
Wlth power to the executors under ecertain circumstances to
:glve “him the corpus for his absolute use and with power. to
-Joaquim to appoint to his widow or issue. If Joaquim’s w1fe

~and’ issue predecease him, and the executors have not exercised.
:'f'hmr ‘nnWM‘ H]pn it is q111+n nossible 'Hmi- Tnf\q\nm Q 1mtr,n resenta.

{f‘twes w111 on his death be entitled to the fund But all this
iy prematgure ~ Admitting that Joaquim’s share is a fund abso-.

lutely bequeathed so as to sever it from the estate of testatrix,
the. mode of enjoyment directed by. the will ‘has not failed.:

Joagqaim is Still alive. The interest ean be paid to hlm the.

executors can in the exercise of their discretion pay h1m the

gorpus, Nothing has yet happened which makes the fund be=
‘long to J oaquim as if the will had contained no such directions

as a.le found in the seventh paradmph of the will,

41 'mm, 4hnoa vasanie T £ .
SN SRV ) & these 1easons i1 nni—

'".On the first issue that third defendant is not now absolutely

‘étltitled to the corpus of a half share in the sale-proceeds, but is -
“ &4t ‘present entitled t0 a life interest in the said share, after

® 3 Sm, and Gift., 280,
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dedu'ctidn- of the legacies referred to iin the 5th paragraph of the:
will, ' ' B o o

On the second 1ssue that on the “death of “Silveiro hlS shzue
became vested in hls representatives, and third defendant as such
is entitled to the one-foul th of such share

- On the third i issue ‘that plamtlffs have no right to restrain the
defendants Nos. 1 and 2 from selling the properties. They have

‘ simply a charge on Joaquim’s share in the sale-proceeds.. : I
- notice that the plamtlffe mortgage-deed purports to cover cer tain
_ premlseb, but it is impossible from the description to say whether

~ these are the propertms which are now being sold, and whlch are

- referred to in schedule (C) attached to the plaint. The prayer

Y of the plamt is concerned \Vlth these ‘only ; and- recrardmo them,

(Tn the. {'mn-i'h issue- H1 ab f_;e Pldip_t.i g

. there is no dlspute

=

ot
ot
(o ol

'I‘h fd;

s
(]
(ﬂ

pmnt has never been dlsputed

T decline to find on the issues 1alsed by the learned counsel abi
the last hearing, and numbered by me 6, 7 and 8. They do noff‘

‘arise from the pleadings.

The rehef therefore which the plamtlﬁ's are entitled to i 1s——~,
Declare that vla

£iaxre uuuu Ppia 1‘ ul s -

i::"

ve a valid charge upon the Jnt“"est».

of the third defendant in the sale-ploceeds of $he properties in
question to the extent of Rs. 6,100 plus interest at 12 per cent.,;
per annum from 12th February, 1891,

. Declare that ‘interest to be, after deducting the legacies of
Rs. 500 and Rs. 1,000, one-fourth share of Silveiro’s moiety ; to’

‘this Joaquim is absolutely entitled ; also that interest includes &
life interest in Joaquim’s moiety of the said sa,le-proceeds subject’

to the contingency of the executors in the exercise of their dis-
cretion under certain circumstances handing over to Joaquiin th&

A Les IJ Lﬂ“l‘\ -cl'\“ 1‘\ < ﬂLNI\] 1

‘ :corpub, Ul'pdlh uwu:uf, Uf UhU 3a1a snare 10r 1is avsoiive: uwv; Lu.
- such event the plaintiffs will have the right to receive the same
'to such' extent as thelr debt 18 unsatlsﬁed

Decree payment of the debt as shown above. I décline ta’

order sale of Joaquin’s interest in the houses. “He has none, ‘nor

have his incumbrancers, except so far that they and he' czm 1n51st»;
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on: the executors selhncf Wlthm a reasonable time according to- Casos ».
‘the dxrectlons in the will. But the executors have shown that’ * BrcHAr
they are comp]ymv with the dlrectlons of the will and selling AK,T“?& e
1th1n reasonable tlme ' P oDp Cruz.:.

ool Lieiil VAR R pPay . LA

: the above dlrectlons

I ha.ve carefully considered the question of costs.

o ‘
"1 note that Lue Idll].u (.{(JIGD(J&IHJ in ﬂlS 1ewer OI 15th danualy,

“last.to the executors claimed the whole of the proceeds of sale,’
“ both under the will of Mrs. Bocarro and also independent of suck
will Slmllally the plaintiffs in their letter of 16th January
~alleged- that the third defendant is the residuary legatee and
ihell‘ of the testatrix and entitled to the properties in question
both under the will and otherwise. - They also claimed to jont in
_any sale, a claim which is not well founded. The executors in

~ their Teply of 19th January speak of the third defendant having at .

7 the utmost a life interestin a part of the estate, but that evidently
‘was with reference to Joaquim’s share of the residue of the sale-
proceeds,_ and’ was not intended to deny that Joaquim had an

“interest in Silveiro’s share. This is made clear by the written -
_\sﬁatement of the executors, It is true that in a subsequent letter
‘of 27th January the executors speak of being desirous of having'
‘the opinion of the Court as to whether Joaquim was entitled to
‘the bulk of his share of the proceeds of sale, or only to the -

Interest T;DGIGOI IOI‘ his llIe, & quesmon WDICD, in Hl/ UpluiUh:

bardly admits of doubt. But in any case it was the plaintiffs -

“and the third defendant who caused the litigation, and I-see no

veason why the executors should not have their costs taxed as
between attorney and client out’ of the estate, that is, out of -
Joaqmm s share in Silveiro’s moiety of the residue of the sale- -

proceeds. And defendants Nos. 4 to 12 are entitled to their costs
_out of the same funds, for it would not be right that their shares
in that moiety should be diminished owing to this litigation into
“which they were ‘unwillingly brought. Let the plaintiffs and

. the third defendant bear their own costs. Let defendants Nos. 1

‘and 2 paytheir own costs as directed above and the costs of

, Let the moneys, if 1ea11zed be handed over to defendants
NOS 1 and 2 -and enjoin ﬂ‘um_n to hold flnﬂ nav suoch subiect +n
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* defendants Nos. 4 to 12 out of the fund as;ust shown Ot' course, -

f

if:the fund just describéd is not- sufficient to pay the ‘costs’

- defendants Nos. 1 and 2 and of defendants Nos. 4 to 12, then

plaintiffs and defendant \To 3 must pay the deﬁmency Let the

'aebree S0 (.l.ll.'(:‘;(.;b. .

~ Attorneys for plaintiffs :—Messrs. Little, bmzth & Co.”
Attorneys for defendants : Messrs Bwl'ncll § Oo and Mr..

a4

.
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: INSOLVENOY JURISDICTION.

: , : Before My, Justice Fam an.
CIN '.LHE MATTER OF C. M. J. DO’\TAGHUE AN INSOLVENT.

Insolvenc J-——Insolvmt Aet, Stat. 1 cmd 12 V‘ct., C’ 21, Secs, 7 and °7——Aﬁer
s acquired pioperty of: tmolventﬂSalary—-Pe;zseon——vPo: sonal earnings of msol'venf

‘ After ac qun'ﬁd property of an insolvent, whethu it consists of salar Yy persoual earn.
ings or property of a dlﬁfereq‘s kind, is property which vests in the Offizial Assxgneq,.:f
but subject to the provision of section 27 of the Indian Insolvent Act(D) as- m
salary and pension and subject to-the unwritten law as to personal earnings. snf-‘;j
ficient for the ma,mtenance, according to his po»xﬁxon in life, of the insolvent and Ius”

J.a.uuu . “According I_y the Uxuua.l. .cusalguce is not entitled to claim such sa.lary Ol' lﬂ-v.A
come except by -means of an order obtained under section 27 of the. Act, nor: such
personal earnings at all unless and until in either case the indolvent has. a,ccumula.ted.
& margin beyond what has been required for his adequate support.

atvnnas dhn anloser Al a wnlleeas Annance Tin an

i An attachment upon vue saiary oL & rauway ser rvanb &eases {o be Oopera tive wer n@
has filed hxs pehtxon in msolvency, and should be withdrawn on notice being given of
the making of the vestmg order, :

THE insolvent, who was an engine-driver in the employmenb of

..';"the G L P. Raﬂway Oompany, filed his petition in the Insolvenf.

- Statute 11 and 12 Vict,, c. 21, secs. 7 and 27 (Indian TInsolvent Act) :— :
nu And be it enacted, that upon the ﬁlmn‘ of such petition as is aforesaid, it shall be

Yawfal for the sald Court and the sal id f‘mnvf ig horshe authorized and reanired to nw‘or\
. AL TY L LeA LU‘: VW D ATWL WV LR W RAD UW‘-\-!. AT - AAU&VI\I - - Ly

WUAULILGNL QLR TNy R vo il

bv that all the real and personal estate and-effects of such petltloner, whether vvg;thm.\
the territories within the limits of the charter of the East India’ Company, or without;

except the wearing apparel, bcddmg and other such necessaries of such petitioner and

“his family, not exceeding in the whole the value of Company’s- ‘Rupees three hundred

for each petitioner with his family, and all debts due to him, and all the future esta.te,;

' right, title, interest and trust of the said petitioner in or to any real or persona.l estate

or.effects within or without the said territories, which such petitioner, may.. pu:chase,,




