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80k ..‘,nght to goas' ‘near as they 11ke to it Moreover, in the darkg
s Tnn Amszp. it is plain, that such ‘an obstruction would be dlstmctly unsafe,
Mﬁé]c): We may also add that it is not the practice of the Court to mter-
“panre - fere with corporate bodies “unless they are manifestly abusmg
- ‘thelr powers — Duke of Bedford, v. Dawson(” » :

‘. v . W i
. UDENA'TH,

The only questlon, therefore, remaining for decrsxon was, wh ether

J»]«n Jand in n“nuhr\“ #n‘v-maa v\orf- n‘-' a nithlie ctvant Au #‘n +]-nn:
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‘.the lower Courts have found that it did not. It was, however,

objected in the lower Court of appeal by the defendants, a.nd
- that ob;;ectlon has' been renewed before us, that they did not know
- that it was disputed that it was a public street asalleged in their
~ written statement, and thab they were taken by surprise.” The
. second issue raised by the first Court certamly does not i in the
. vernacula.r OISBIHLBLy raise this quesuon, ana we FﬂmK, 131161'6101'6,
. that we ought not to accept the finding of the lower Courts with-

out giving the defendants an opportunity of giving ev1dence ,
~ We must, therefore, send back the case to t.he lower annella.te
- Court for a ﬁndmg on the following i 1ssue 2

Whether the land in queshon forms parb of a pubhc street
vested i in the Mumclpa.hty ? . ,

~ "The ﬁndmg to be sent to this Court in three months. Both
_\’]__gpartles to be allowed to give fresh ev;dence. e

. o _ Issue sent back
o O L R.. 20 Eq., 353, '
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Before Mr Justwe Jardme and }[1 Justwe Rdnade

'MATHURA’DA'S (ORIGINAL DerzNpaxt No. 1), A;PPELLAm, Y.
PANHA’LA‘L (omorml. PLAINTIFF), RESPONDENT. ‘

c'mz Procedure Code (Aot X1V of 1852), Secs, 312-and 820—-—Tm/n,sfar zyf,emgcutwnf
of a dacree ta Collector—-O’ourt saZe—C’ollectors order settm asuZe -~ 51

SR |- A
o Bebruary 19,

execn'aon had been transferred under sectxon 820 nf the Gode of 01
S Second Appeal, No. 678 of 1892. ' -
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.(Act XIV o'f 1882). _ The Collector seb a,s1de the sale before the date of confirmation,

217

1894,

-on the sole vround that the Judgme‘nt debtor had, subsequent to the sa.Ie, made full M “mm An is

:Dayment of the sum decréed, Theneupon the auctnon -purchaser filed a -suit fora
‘declaratxon that the sale had becn 1mploper1y set aside, and for a confirmation of the
:sale. SRR LS . d

- Held, that the suit Would lie. Reading section 312 with section 311 of the "Codé': :
; of Civil ‘Procedure,-the suit was not barred under the last clause of section 313, norf .

.under sectlon 588 cla.use 16,

I{eld, also, that the rules framed by Government under sectlon 320 of the Code only '

:'restncted the powers of the Court to interfere with the procedure of the execution of

decrees transferred to the Collector, They did not come in the way of aparty to

brmg a ¢ivil suit to establish his purchase.

- Held, also, that the Collector had no power under sectxon 311 of the Code to
‘set aside the sale and receive payment from the judgment-debtor. :

- SECOND appeal ‘from the decision of S. Hammick, Distriet

Judde of Ahmednagar in Appeal No. 190 of 1891 conﬁrmmg
,uhv ucubwu UJ. Réo .Da,nauur Uranpamrdo A. HL&IIK&LI', Duoorcunaw

.Judge of the First Class, in Suit No. 294 of 1891.

:-'On the 29th October 1890, the property in dispute was sold in
executlon of a decree by the Collector to whom the execution had

,been transferred under section 320 of the Code of 01v11 Procedurev

(Act XIV of 1882).

- On the 7th November, 1890 the 1ud9‘ment-debtor abnhed tn
the Oollector not to. confirm the sale, on the ground that he was
ready to satlsfy the decree. . :

The judgment-debtor paid up the amount of the decree, and'_f
on that ground the Collector set aside the decree and ordered the
purchasesmoney to be restored to the auctmn-purchaser on the

v 141311 December, 1890, - L
- Thereupon the auctlon.purohaser ﬁled the present su:t to have

the auction sale of the 29th October, 1890, confirmed, alleging that -

there was no irregularity in . publishing or conducting - the sale,,
nnﬂ that the Collector had no nnfhnmfv to set aside the as

v AT WRULILLILL Ll 2V QRilabLl PV WIAAY Uiy Ce

Defenda.nb No. 1, the Judgment-debtor, did: not appea,r t04
t:ontest the claims. -

Defenda.nb No 2, the Judgment-credxtor at whose instance the

property was pub. up. to sale, pleaded that he was. unnecessarily -
“made & party to the smt ~and thet the sale was not seb aside

ut hls mstance, s
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1854 -ld that the mdgment-debto‘

Marnuxwls paym« the decretal amount after the auctlon sale. was- nob,a,{-
: fug;ng;,, »suﬁiment reason for - settmg a.s1de ‘the sale ; that there wag no,
R lrregulanty in publishing or conducting the sale, and that, there:
.fore, it'could not be'set aside under section 811 of the Code of;

* Civil' Procedure;  The Court further: held; on the authority ‘of:

: Azzm—ud—dm . Baldeow and Bandz szm v. Kal!»a(” that the suxt

. 111(1 4- ‘n T
- ‘VGD :.uau.u-l.'au.uauxw .

i The Gourt therefore, passed a decree- confirming -the™ ‘anction*
sa.le a.t Whlch the plamtxﬁ' had purchased the property in dlspute

Thls decree ‘Was aﬁirmezd on appea.l by the District J udge.

From thls , }c1s1on the defendant No 1 preferred a,‘seco 1
B appeal to vthe legthourt

.Dam Abdgz Khare for appella.ntr —--The smt is not mauntamable,
It is barred under the last clause of sectlon 312 of the Code of C1v11
v»Procedure. "The decree in execution of which the property was:
sold was senf; to bhe Golfector for. execution under section 320 of the
Code. The rules framed by the Local Government under that s sec=
- hon confer upon the Collector the powers of the Court under Section:
812. It is competent; therefore, for the Collectot either to-confirm'*
or refuse toconfirm an auction sale.” The Court hasno ]unsdrctlon §
to interfere with his orders: passed under section 812. If hisorder
"ivas wrong or: 1llega1 it 'wag open to the aggrieved party to a.ppeal::
R against that order.under section- 588, clause (16) It 18 not open%:z
to him "t file a regular suit- to set aside the order. | Referrmg ta:!_:l;
‘_ veechons 311, 312 and 318, they contemplate an application ‘to-be -
A j‘made to.. the .Court, and not- a- suit, as the proper procedure to{_;f;
'adopt in a case like this, - ‘Refers to Mohendro Ndrain v. Gopalﬁ
Vwamgha,m Ve mGatackaryar(" - Modun- Mohun v.. Borodrz
- Soonda'rz(” )
| Gamsham ~Nzlkwnth for. respondenb *Sect;on 312 should
, 'be read with section 311 of the Code of Civil Pz;ocedure. Whe
'~so read they refer %o, apphcatmns either by a decree-holdl_; o

k ﬂ) I Lh K %:1 A‘.I-‘g 054:' "";" R ‘(3) I La Bi,“l’TOﬂ.le“, 769

Lo, LL, Rbﬁ 9 AIL; 602, .0 - . @I, LR, 5 Mad, 217
: ' ( 8 0. L. R, 261,
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.oxr by a Judgment-debtm to set asnde a Court sale, and not to an’

‘application by an auctlon-purchaser The last clause of . section .
312" does not, therefore, apply. And there is nothing in the -
‘Code which bars ‘a - suit like the present. That such a suit. can[
he, SeeAzzm-ud din v, Baldeo®; . Band; Bibi v. Kalka(z) Nor,is.
the suit. barred by any of the rules framed by Govermnent underA
sectwn 320 of the Code of Civil Procedure, ~Those rules only.:.
restnct the Jurlsdlctlon of the Court to mterfele with the proce-‘:
dure adopted by the Oollectm in executmc the decree.. They do-

mnE dhn L' b i 13 SOOIV R ’
}IUU rl.l:v'blll} e UUULU LlUul Uul/Ul. yuuuug l.1J DLU.U 111&.0 leU pxcucuv. .

,“

B -*RANA, DE, J.: ..—-In this case plalntlﬁ' brought hlAS suit o have it :
"d'eclai'ed that the. auction-sale at which he had:bought certain-
pr0perty was improperly-set aside by the Collector ‘to whom the:

| executlon had been transferred by the Civil Court under sect-‘
1ons 320—-326 of the Code, and to have his- atiction- purchasei

conﬁrmed -The suit-was brought against the orlgmal judgment~
debtor, ‘who -did not appear to defend the suit, and the judg-’
" ment:creditor: who appeared, who urged that he had received
- the" -money due to him from the Collector. - The - Collector -set:
“aside -the sale, before the date of confirmation, solely’on the

ground ‘that' the 3ud0ment-dq_btor had made full payment of
the sum decreed. - :

5Tt was contendéd on plaintiff’s behalf that the Collector had

no ‘power under section 311 td set ‘aside the sale, and " to" receive

payment ‘from" the - Judgment.debtor “This™ contentwn ‘was

_.upheld by both the lower Courts." ~In ‘second” appeal,’’the’

_appellant’s- plea,der urged before us the objection that plaintiff's

© suit was not mamtamable, and that plamtlff’s remedy was by an
~a,pp11catlon to. the lower Gourt e i IR

- On ‘a “careful cons1derat10n of sectlons 311-—316 and of the
a.uthontles cited on both sides, we feel satisfied that the suit
Was maintainable in the clrcumstances ‘of the present case,
Sectlon 311 cont.emplates applications by the decree-holder or by
8 person whose property has been sold on the ground of irregu.
lamty, ‘while section 313 only permits the purchaser so-to apply

“':ifl ‘whan f'hn 111r:|cn'nnn+.ﬂnhfnr 1q ‘annd t0 ]’lnvn no an]nnk‘ln intanacd
wLwnen a8 INTEIest
i ,
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‘dismiss the appeal with costs.
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in the property sold With sectmn 311 sectmn 312 must be read,

and when so reéad the last clause of. section 312 creates no ba.r'

* to the suit, neither does section 588, clause 16 See Azzm—ud-’
" din v. Baldeo®, : - : G

It was further contended by Mr. Khare for the appellant that '
as the execution in this case was transferred to the Colleetor,

‘that officer had, under the rules framed by Government and
- Becmon 04U OI Uﬂe UUU‘.B, qu pOWtﬂ.‘S, anu Dllb LlVll uuurn Ilﬂ.(l 110
jurisdiction to interfere in the matter. -This restriction obvmusly-

has reference to the powers of the Court to interfere with the
procedure. of the execution of decrees transferred to the Colleetor.’

‘It could not come in the way of the right of the party to bring.
a oivil suit to establish his purchase. The Allahabad High*
‘Court has expressly held that such a no*ht; exists even in .the.

esse of irregularities i in the conduet of sales ordered by civil Courts,:
See dzim~ud-din v. Baldeo® and Bandi Bibi V. Kdlka®. This
Court has also held in Bdi Amthi v. Midhav Manor® that .
the Collector’s procedure in reselling property already sold by
him should be treated as anullity. Section 325 permits -a re<
sale when the Collector” buys in the property, but not Whercf
there has been a, formal sale. If the right exists, it is: open-
undex section 311 Civil Procedure Code, to the plaintiff to assert

ibin a civil suit, unless it can be shown that it has been expressly -
taken away. _ '

‘We accordingly confirm the decree of the. Courts below anctv,

- Deree conﬁrmed.

(1) L L.B-,3All., 654, ‘ @) ILL.R,9 AL, 602.
4 P. J. for 1891, p. 81 L L. R, 15 Bom 694




