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" person standing surety for the Judwment -debtor under sectlo
' 336 of the Civil Procedure Code, is released from his obhcratm b

) THE ‘AHMEDABAD MUNICIPALUI'Y (ORIGINAL DFFENDANT), Arpnnmw,

' or if the same projects and encroaches into or upon any uncovered aqueduct dr‘ 'n,'.
" or sewer in such street so as to obstruct or interfere with such aqueduet dram. or sewer,. )
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| SARGENT C. 7. ~We agree thh the decmons in- Ii’o.ylcm}'i-
C‘]mndm v. C. Clm*zszfophorade(l’ and Ranuan V. Gerard® that ﬁhe?

When the Judcrment debtor has applied to be declared an msolvent, ;
) - Sl Order accordmgly.
. OLL/R,15Cale, 7L ® LL.R., 13 AlL, 100

APPELtATE CWIL.

quore Sir Charles Sargent Kt C/wef Justice, and M1 . J z\astwe Ccch7

v, MAWILA'L ‘UDEN ATH (oRIGINAL Prawrirs), REsm\ DENT)*

Mumczpalat y— District. Municipal - Act ’Bom. Act Vi of 18;3), Sece. 42 C’ .
48 and 701‘—Publw strect«—-Obsirzwtwn -—.Removal—-Noteoe—Cor pm :Lte boche

AUnder the District ) \Iumcxpal Act (Bom. Act VI of 1873), a \Iumczpahby ha. p

to haveall obstructmns ina pubhc street removed, whether the obstructmns were P %ad

* Secon’d Appeal, No, 479 of 1892,

¥ Sections 42 \ua.use 1), 48 and T

Of 1840) -
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42 Clause L»——The Mumclpahty may by wmbten notxce requu-e the owner orf‘
occupier of any house or building to remove or alter any projection; encroachment, 'or,
obstruction which, although erected before this Act comes into operation in the pl:a,ce,=
shall have been etrected or placed against or in front of such house or buxldmg, it the &
same overhanws or Juts info or in any way projects or encroacles upon any pubhc ;
street so as to bean obstmctlon to the safe and convenient passage a.lonO' such street

or the proper working thereof : Provided always that if such projection, encroachment :

" oF obstruction shall have been la.wfully made, the Municipality shall make reasonable- 4

comnensa,txon to every person who suﬁ'ers damage by such removal or albemtmn ‘and’

" if any dispute shall arise touching the a,mount of such compensation, the same shall be
. ascertained and determined in the manner hereinafter provxded. '

48, " Whoever, after this Act comes into. operation in. any place, b shall " bulld’“f
any wall, or erect or set up any fence, rail, post, step, stmll or any ere .,txon or thmv
othen obstruction or encroachment in any public. street, or shau deposxb or cau to be '

: placed or deposited any box, bale, package of merchandise, or any other thm(r m such
~ gbreet, or in or over or upon any.open drain, gutter, sewer or aqueduct m such str ;

shall be Yiable to the penalty hereinafter provided ; anil the: Mnmclpal}_ty shall »hi’-VG:’l
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ex'ected or placed since it came into opera.tlon. As to the former, section 42, clauge

E (1) of the Act prowdes that notice should he given, and if legally placed on the street, -
eompeusatiou should be awarded for their removal. = As to the latter, the Mumcxpahty e

can remove them under section 48 even without giving any notice,

‘I‘he public have a right of passing over the whole of a street if it isa pubhc street,
It is. not' the pmctxce of the Court to interfore with corporate bodles & uniess they

;m'e mamfestly abusmg their power.”

'; Smuu_mu appeal from the decision of &. MeCorkell, District

: J udge of Ahmedabad, confirming the decree of Rdo S4heb M4nek-

' Ié.l Naroba.mda,s J omb Second Olass Subordlnate Judge of Ahmed- :

abad

standing upon the ground in front of the plaintiff’s ofa (verandah),
.alleging that the bench in dispute has been in exxstence for more_
‘than twenty years. . T ~ SECE D
wdThe defendants pleaded (inter aliz) that the ground on wh:eh

:the bench stood did not belong to the plamtlﬁ that it was pa.rt
of a public street, and thab the bench was only erected in 1889,

The ‘Subordinate JudO’e found ) that the bench had been |

stanamg upon meagrouna in front OII the plammt ] va (vera,naa,n)

for upwards of twenty yea,rs (2) that the ground on Whmh the

"power to remove any such obstructlon or encroachment, and the expense of such

» yemoval nhn“ he nm(] 'mr ﬂrm npmnn pm{'tmcr or dpnnmhno the same, and gh&ﬂ ha S

Ss BAALL DO a4l eIV elolulll ar QEepPOsILNS

recoverable as hereinafter provided. Nothing herein contained shall prevent “the
Municipality from sllowing any temporary erections in any public street on occasions -

of fostivals and ceremonies or the piling of fuel in ‘bye streets and spaces for not more

than four days, and in such manner a3 not to mconvemence the publie or a,ny mdm- '

dual. -

-5, All wntten notmes which may be msued by the Mumclps,hty under ‘sec-
txons 33 to 39, 41 to 43, 46, 58 62 and 69 shall prescribe a time, which shall at the
dxscretxon of the Mumclpahty be not less than three days or more than one manth,

- within which the action prescribed in the notice should betaken by the person upqn

" whom thé notice is served. In the eveut of non-complianee with the terms of the

. noéice it shall be lawful for the Municipality to take such action, or such steps’ as

o maybe necessary for the completion thereof, and all the expenses incarred by them

- shall be paid by the person or persons upon whom the notice was served and: shall
be recoverable i in the | manner herema.fter pronded :

B 1724-5

-‘.tf ore ]q,wfully or not, The only distinetion whmh the Act draws is between obstruce -
twns erected or placed_ before the Act came into operation and those which have been

The plamtlff sued the 1 '\Z[un1c1pal1ty of Abmedabad for an
'mpnctmn restraining the defendants from removing a bench-
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v that being so.we contend that it vests in the. Municipality. ..
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bench stood: formed part ofa sbreet but not. of a pubhc street;
and (3) that the Municipality had no power to order the removald
of the bench He, therefore, aIlowed the clalm, o

- The defendants am)ealed urging ( inter alia) that as there had :
been no issue raised as to whether the ground on ‘which the berich
stood formed part of a public street they had called no ev1dence

- to prove that it did, and they contended that they should be glven

an opporbumty of caumg such evmence lhe Judge conhrmed

;the decree. ~ - -

The defenda,nts preferred a second appeal

A M Wadia (w1th G’ngdfrde Rele) for the appellants (defend-
ants) :—In the first Court nodistinet issue was raised as to whethet
‘the street in which the plaintiff's hou@e stands was ‘a public ¢ or.a

a A nrnra +11 4+
A\ UVAL&UJLUU v P UVU UIIWU

At was a public street vested in the Mumclpahty The’ Court

-decided’ it ‘to be & private street without any evidence. The |

plaintiff has admitted that the street belongs to Government and; |

Gapm dhanrd/m M. Tripathi for the respondent (plalntlﬁ‘)

It was for - the-defendants” to raise issues.: If they failed" to"‘
raise the proper issues they cannot ask for them in second appeal.
Even if the street be found to be a public street, stlll ‘we contend

_that the rlght of the Mumclpahty to remove the bench is tlme-.*
‘barred

[SARGENT . ~The erection of the bench is a recurrmg
nulsance, and, therefore, the plea of limitation cannot amse ]

" We submlt that section 28 of the Limitation Act (XV of 1817 )

: ;vls apphcable to the case. Further, the defendants gave:us notmev

to remove the bench in dispute. That notice was given under

.section 48 of the District Municipal Act (Bom. Act VI“of 1873), .
“which’ apphes to obstructlons that have come’ into ex1stence aftel
“the” passmg “of ‘the Act. The bench has ‘been standing, 3
_ alleged in our written statement, since the time of our. 'ances~

as

and both the -Courts have found that the obqtructlon ‘exis
beforé the Act came into opera,tmn therefore, that sectlon

g} phca.ble to'the. present case. The bench cannot be jj (I e
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« _;';e, nmsanee, because it is at one side of the 1oad and 1t does not
cause eny obstructlon to the passers by. - DR

Wadaa, in reply :—The objection as to’ the 1Hega.hty of the

notlce 18- “takeii for the first tlme ab the hea,rmw of the second

appeal It was enough for our pulpose that we mtormed the ‘
-’*plamt;ﬁ’ to: remove the bench See eectwn 42, c]ause 1 of the

Dlst1 ict: MIIHICIP&I Act

' bARGENT C.J. —A Mun1c1pe11ty has power under the Act

- (Bombay AA'et_ VI of 1873) to have all obstructions in'a public
street removed, whether the obstructions were placed there -law-

fullyornot.  The only distinction whleh the Act draws isbetween

f"f’obstructlons erected or placed before the Act came into ,Oper-

“ation and those whlch he.ve been erected or. placed since.it came

~‘into operatlon As to the former, it is provxded by section. 42,
' *cla,use 1, that notlce ehould be given, and if legally placed on the
‘street, tha.t compensatxon should be awarded for their removal.

Ta the event of such notice not bemcr eomphed W1th then under

section - 75 ‘the Mummpahty Gan remove them. As to the latter :
the Municipalitycan’ remove them unde1 sectlon 48 even Wlthout
' ;gzvmg not:ce. ‘ ‘ ' T '

©The O'ourts have found that the obstructlon in. questlon ex1ste&A :
. "before the Act carhe into operation, ‘The ple1nt1ﬁ‘ received notice ‘

to remové the obstruction under section 48, which was, strictly

speakmg, the wrong section, as the obstruction had existed befomf
the Act, but no objection was. taken_to this informality in the
notice. It was said, however, that the obstruction in question -
~ was not an obstruetio'xi';to “ the -safe gnd~convenient passage”

along the alleged street. The obstruction in this ~case is s seat
permanently fixed into the street, and althoucrh it 'may be close
to the Vera,ndah of the plamtlﬁ"s house, 1t Was none the less in

’ : DS B » PROH. Sv.E tr-ﬁrrqu IRINERT 7
m .Dagsnaw V Duxtun .uuoub uuul w (y LLOQUUILY but: puuuc wou&a

3’ fa.ve the rlght of pa,ssmg 1f 1t 1s & pubhc street The remarks of
7 thls Court in E. C. K. Oll’wcmt v. Ra,hzmtula, ¢ ur Mahomed®
show that the circumstance of the: obstruction being near. to the

plamtlff’s house qa,nnot affect the questlon, the public' having- the*'

‘1) 1 Ch. D],v.’ 220; .‘ RO (2) I I‘l R 12 Bom-, 47& 'lt P. 479
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80k ..‘,nght to goas' ‘near as they 11ke to it Moreover, in the darkg
s Tnn Amszp. it is plain, that such ‘an obstruction would be dlstmctly unsafe,
Mﬁé]c): We may also add that it is not the practice of the Court to mter-
“panre - fere with corporate bodies “unless they are manifestly abusmg
- ‘thelr powers — Duke of Bedford, v. Dawson(” » :

‘. v . W i
. UDENA'TH,

The only questlon, therefore, remaining for decrsxon was, wh ether

J»]«n Jand in n“nuhr\“ #n‘v-maa v\orf- n‘-' a nithlie ctvant Au #‘n +]-nn:
LAV quu lu ‘1 VI VAVLL  AUL AL il t’ AR v lJU‘-yUU e}y W

‘.the lower Courts have found that it did not. It was, however,

objected in the lower Court of appeal by the defendants, a.nd
- that ob;;ectlon has' been renewed before us, that they did not know
- that it was disputed that it was a public street asalleged in their
~ written statement, and thab they were taken by surprise.” The
. second issue raised by the first Court certamly does not i in the
. vernacula.r OISBIHLBLy raise this quesuon, ana we FﬂmK, 131161'6101'6,
. that we ought not to accept the finding of the lower Courts with-

out giving the defendants an opportunity of giving ev1dence ,
~ We must, therefore, send back the case to t.he lower annella.te
- Court for a ﬁndmg on the following i 1ssue 2

Whether the land in queshon forms parb of a pubhc street
vested i in the Mumclpa.hty ? . ,

~ "The ﬁndmg to be sent to this Court in three months. Both
_\’]__gpartles to be allowed to give fresh ev;dence. e

. o _ Issue sent back
o O L R.. 20 Eq., 353, '

APPELLATE CIVIL

Before Mr Justwe Jardme and }[1 Justwe Rdnade

'MATHURA’DA'S (ORIGINAL DerzNpaxt No. 1), A;PPELLAm, Y.
PANHA’LA‘L (omorml. PLAINTIFF), RESPONDENT. ‘

c'mz Procedure Code (Aot X1V of 1852), Secs, 312-and 820—-—Tm/n,sfar zyf,emgcutwnf
of a dacree ta Collector—-O’ourt saZe—C’ollectors order settm asuZe -~ 51

SR |- A
o Bebruary 19,

execn'aon had been transferred under sectxon 820 nf the Gode of 01
S Second Appeal, No. 678 of 1892. ' -



