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* section beyond what the Ianoua.o*e clearly remnrpq gnd ther
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Banking and T admg Company Lzmzted——Lallah Baw oamul v
The Official* ngmdaztm ) wwe are not dlsposed to apply ‘the.

PLLVUIVAL MUY ¥WALGY VST Alls LA LD «li8a, VRAATL

fore, without deciding whether it would apply to an apphca-ﬂ.;
tion for review, we do not think it was intended to applyj
to an" application to seb aside an ex parte order, which. ls}
not, strictly speaking, an apphcatlon for a rehearmg, althoufrh:;

it may result in it. Moreover, the defendant is ordinarily in
~ignorance of the order having been made. against him, and may;
‘remain so until it was attempted to be enforced against him, i

+In this view of section 169 of the Act we must revelse the}‘
order of the Court below and send back the case for ‘a decision’”
on the merits,” Costs to abide the result.
@ L L. R, 4 Cale., 706. -

" APPELLATE CIVIL.

. Before Sir Charles Sary gent, Kt., Chief Justice, and Mo, Justice Bajlaj

DWA'RKA'DA'S PARSHOTAMDAS DrcrEE-HOLDER, v. ISABHAI DAUD-

KHA'N, SureTy, AND ABDUL TYAB DAUDKHA'N, JUDGME\IT DEBTOR.

szl Procedure Code (Act XIV of 1882), See. 336—Judgment- debtor—bumtJ
7m7amp»f.rlpbtor s amylzaatzon fo be declared an insolvent— Release of the suretyr. s

A person standing surety for a judgment-debtor under section 336 of ‘the’ Civil®
Procedure Code (Act XIV of 1882) is released from his obhgatmn when the"
]udgment-debtor has applied to be declared an insolvent. e :

~ Rerprexce by Khdn Babddur Barzorji Edalji Modi, J udo-e oE

~the Court of Small Causes at Surat, under section 617 of. the?

_O1v11 Procedure Code (Act XIV of 1882)..

il : O e Dwérkddds Parshotamdds obtained a decree in the Court“
. of Small Causes at Surat against his debtor Abdul Tyab Daud- 5

khén, and applied for execution by the arrest and imprisonment g

of the Judgment-debtm A warrant was issued, and the’ Judg.'{'

ment-debtor was arrested and brought before the . Court on’ the

25th August, 1893. He, thereupon, expressed his mtentmn ’co:,!f

apply, under Chapter XX of the Civil Procedure Oode (Act XIV,*
* Civil Reference, No. 2 of 1894
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. of 1882), to be declared an insolvent and to furnish secumtv

" under sectlon 336 of the Code. He was accordingly .released

from custody, and one Isibhdi Déudkhan stood surety for him,

' On the 30th September, 1893, he presented his application under oot

sectlon 344 of the Code to be declared an insolvent. After some

postponements the application was finally adj ourned for hearing -
~on the 24th November, 1893, on which day he fa11ed to appear, .

and hm ﬁpn'imnhrm was consequ Hv rnjnn+nﬂ

.-...-..vvv‘

The proceedings under the application for execution- bemg

stlll pending, the warrant for the arrest of the judgment-debtor

was re-issued on the Ist December, 1893, at the instance of the
»decree holder. In the meantime,—that is, on the 29th November,

1893,—the decree-holder applied to the Court that the surety

- Isabhdi Daudk_hén should be called upon to pay the amount of

the security under his surety bond, namely, Rs. 147-14-5, or in-
-default that the amount might be recovered from him and his

property. On the 8th December, 1893, the surety appeared in

_person, and gave a written undertaking to produce the judgment- -

_debtor whenever ordered. He was accordingly ordered to produce
“the Juddment-debbor on the 11th idem. On that day the surety

“appeared with his' pleader, and contended that he had been.
".released from liability when the’ judgment-debtor made an a,pph-]j‘
cation under section 344 of the Civil Procedure Code, and in :
support of his contention relied. on Koylash Ohandra v. C.

Chnstophomdz(l) and Ramzan v. Gerar a®@. -

The J udo'e, therefore, submltted the followinov qﬁes:tidn s :

“Whether the surety of a judgment-debtor arrested under’a
' Wanant in execution of a decree and released under section 336,

~Civil Procedure Code; on his furnishing the required security, is -

“released from the liability merely on the ]udO*ment debtor ﬁhno-
f-;an apphcatlon for insolvency 77’ . ‘

The oplmon of the Judge was in the negative.
Kmshnala,l i Jcovezz (wmwws curie) for the decree-holder.

Mcmkand N Mehtw ( amzcus curwz} for the surety
(.l) L L B., 15 Ca.lc o 7L - @ L LR, 13 All, 100, - |

211

 DWARKADAS
. PARSHO+ .

: TOMDAS o
’17. e 4

Telnrxu- .
PN &%) ¥-3 ) N

Pa'up-

K'hA_’Nf j.‘;’ B



212

e

" DWA'READA'S’

PArsHO-
o 'f.A_MnA’s
o ”u e B
, IsA BHA' 1
-Da’vps -
KHANG

1804

40Uy

February 17. |

" person standing surety for the Judwment -debtor under sectlo
' 336 of the Civil Procedure Code, is released from his obhcratm b

) THE ‘AHMEDABAD MUNICIPALUI'Y (ORIGINAL DFFENDANT), Arpnnmw,

' or if the same projects and encroaches into or upon any uncovered aqueduct dr‘ 'n,'.
" or sewer in such street so as to obstruct or interfere with such aqueduet dram. or sewer,. )

THE -INDIAN LAW RE’PORTS.' [VOL XIXG

| SARGENT C. 7. ~We agree thh the decmons in- Ii’o.ylcm}'i-
C‘]mndm v. C. Clm*zszfophorade(l’ and Ranuan V. Gerard® that ﬁhe?

When the Judcrment debtor has applied to be declared an msolvent, ;
) - Sl Order accordmgly.
. OLL/R,15Cale, 7L ® LL.R., 13 AlL, 100

APPELtATE CWIL.

quore Sir Charles Sargent Kt C/wef Justice, and M1 . J z\astwe Ccch7

v, MAWILA'L ‘UDEN ATH (oRIGINAL Prawrirs), REsm\ DENT)*

Mumczpalat y— District. Municipal - Act ’Bom. Act Vi of 18;3), Sece. 42 C’ .
48 and 701‘—Publw strect«—-Obsirzwtwn -—.Removal—-Noteoe—Cor pm :Lte boche

AUnder the District ) \Iumcxpal Act (Bom. Act VI of 1873), a \Iumczpahby ha. p

to haveall obstructmns ina pubhc street removed, whether the obstructmns were P %ad

* Secon’d Appeal, No, 479 of 1892,

¥ Sections 42 \ua.use 1), 48 and T

Of 1840) -

’8
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42 Clause L»——The Mumclpahty may by wmbten notxce requu-e the owner orf‘
occupier of any house or building to remove or alter any projection; encroachment, 'or,
obstruction which, although erected before this Act comes into operation in the pl:a,ce,=
shall have been etrected or placed against or in front of such house or buxldmg, it the &
same overhanws or Juts info or in any way projects or encroacles upon any pubhc ;
street so as to bean obstmctlon to the safe and convenient passage a.lonO' such street

or the proper working thereof : Provided always that if such projection, encroachment :

" oF obstruction shall have been la.wfully made, the Municipality shall make reasonable- 4

comnensa,txon to every person who suﬁ'ers damage by such removal or albemtmn ‘and’

" if any dispute shall arise touching the a,mount of such compensation, the same shall be
. ascertained and determined in the manner hereinafter provxded. '

48, " Whoever, after this Act comes into. operation in. any place, b shall " bulld’“f
any wall, or erect or set up any fence, rail, post, step, stmll or any ere .,txon or thmv
othen obstruction or encroachment in any public. street, or shau deposxb or cau to be '

: placed or deposited any box, bale, package of merchandise, or any other thm(r m such
~ gbreet, or in or over or upon any.open drain, gutter, sewer or aqueduct m such str ;

shall be Yiable to the penalty hereinafter provided ; anil the: Mnmclpal}_ty shall »hi’-VG:’l



