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having been brou(vht more th:m thr@e years aften the date’ of a]leged pv.rcha.se w v.'
barred by law of limitation.”

The plamtlﬂ' pretened a second a.ppea,l
Narayan Ganesh Chandavarkar for the appellant (plaxntlff)

The Judge has treated the tree as moveable property.” The
tree is standing and is attached to the soil. = The sale-deed itself
describes the tree as standing in the Kumbhdr Vdda of the. VI].-’
Jage. It is, therefore, immoveable property, and the. suib is cofi-

sequently governed by twelve years’ limitation and is not time=

, ’barred

. Diji Abaji Khaze for the 1espondenf.s (defenda,nts)
SARGENT, C. J.:—We ca,nnot agree with the Distriet Judo'e &

~ that “suing for possession of a tree sold under Exhibit 451 is to-

sue for moveable property.”” The intention of thé parties.i isto

PRI . -
be gathered from the uuuuumuu, which is in the. clearest terms'a -

‘sale of the jack tree standing in the Kumbhdr Vida. The. tree:
:s0 standing is immoveable property, whatever the pla,mmffs

intention might be as to cuttmw it down and :so converting : Jt :

‘into moveable property.

"The-suit is; therefore, not barred, and we must reverse - the £

' decree and send back the case for a decision on the merlts..,__ Cosii;g

to abide the result.

Decree reversed andcase sent back. ..

: Befo,e »S'm' Chay Zes Sccrgent Rt., Chief Justice, and Mr. Justice Cénd i

'PA’RVATISHA‘\TKAR (oRIGINAL PETITIONER), APPELLANT, % ISHVAR— :

"DA'S JAGJIVA\IDL& Axp RAGHUNA'THJI NICHHABHAT, OFFICIAL'

Lmumu‘oas OF THE Baina SPINNING AND WEAVING CouPA\*Y, lemn
. (oRIGTNAL Oppovzws), RrsPONDENTS. % I e kit
‘;.'Comucm J——Indum Co mpa.mes Aot (VT of 1882), See. 169— “Rehear mg,” meamng

of—-.4 ppZocdfwn to set aside an ex parte order.”

Sec’mon 169 of the Indian Compa.mes Act (VI of 138") does not apply to n.n} ,
apphca.tlon to set as:de an ex pai tg order, , e B

The term *¢ reheaung ” in sectxon 169 of the Act means a rehearmg in the . nature

N

'.*.Ai)peal, N? 150 of .1893. )
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 Tuts was an appeal from the decision of J B. Alcock, D:strlct

: Judfre of Surat, in miscellaneous application No. 46 of 1893,

The appella.nt Parvatishankar Dur gashankér was share-holder

()'? fhp Rﬁ‘l]ﬁ .Q'lmnrnnrr VUQ\XIT\O‘ and Mann net&tnpnr pnmnnnv -
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" lelted

_The company “was wound-up under the mders of the Court.-
In the course of the winding-up proceedings the Dlstrlct

- Court of Surat passed an ez parte order on 29th September 1893,

directing Pdrvatishankar to be placed on the list of contmbuto- .

ries of the vompany.-

On the 5th October, 1893, Pér: va,tlshanl“n applied to the Comt
to set aside the ex parte order passed against him.

Notice of this. apphca‘mon was served on the ofﬁ(.lal Ilqmda.tors ‘.
o
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' The District Court rejected this apphcatlon on the ground
that the liquidators were not served with notice of the applica-

tion within three weeks of the order complained of, as required
by section 169 of the Indian Companies’ Act (VI of 1852)

" Against this order Parvatishankar appealed to the High Court
: Govardhanrdm M. Tripathi for the appellant.
 Ganpat Saddshiv Rdo for the 1espondents (ofheml hquxdators)
SARGIJNT, C. J—The language of sections 141 d.l’ld 169 of the

Indian Companies’ Acts of 1866 and 1882 is apparently taken ,‘

- from section 124 of the English Act of 1862, InFz parte Besley®

it was held that by “rehearings” in section 33 of the Com- "

: paﬁies’ Act 12 and 13 Vie,, ¢. 108, were meant rehearings-in-the :
nature of appeals, and such is said by Mr. Buckley on.the Com-:-

‘panies’ Acts to be its meaning in the Act of 1862. In this

~country it ‘may be emd that the use of the term “ rehearing ”” in
+the sense of an appeal is not known to the procedure of the
Civil Courts, which recognises only a rehearing ”’ after an or der
for review has been made. However, bearing in mind the
hardship which the section might avork in nhls country where
- notices" are served by the Court, as pointed out by Sir Richard
“Garth, C.J,, in In the matter of the Sar awak and Hindustan
: (1)3Mac. andG 287 at P 293,
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* section beyond what the Ianoua.o*e clearly remnrpq gnd ther
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Banking and T admg Company Lzmzted——Lallah Baw oamul v
The Official* ngmdaztm ) wwe are not dlsposed to apply ‘the.
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fore, without deciding whether it would apply to an apphca-ﬂ.;
tion for review, we do not think it was intended to applyj
to an" application to seb aside an ex parte order, which. ls}
not, strictly speaking, an apphcatlon for a rehearmg, althoufrh:;

it may result in it. Moreover, the defendant is ordinarily in
~ignorance of the order having been made. against him, and may;
‘remain so until it was attempted to be enforced against him, i

+In this view of section 169 of the Act we must revelse the}‘
order of the Court below and send back the case for ‘a decision’”
on the merits,” Costs to abide the result.
@ L L. R, 4 Cale., 706. -

" APPELLATE CIVIL.

. Before Sir Charles Sary gent, Kt., Chief Justice, and Mo, Justice Bajlaj

DWA'RKA'DA'S PARSHOTAMDAS DrcrEE-HOLDER, v. ISABHAI DAUD-

KHA'N, SureTy, AND ABDUL TYAB DAUDKHA'N, JUDGME\IT DEBTOR.

szl Procedure Code (Act XIV of 1882), See. 336—Judgment- debtor—bumtJ
7m7amp»f.rlpbtor s amylzaatzon fo be declared an insolvent— Release of the suretyr. s

A person standing surety for a judgment-debtor under section 336 of ‘the’ Civil®
Procedure Code (Act XIV of 1882) is released from his obhgatmn when the"
]udgment-debtor has applied to be declared an insolvent. e :

~ Rerprexce by Khdn Babddur Barzorji Edalji Modi, J udo-e oE

~the Court of Small Causes at Surat, under section 617 of. the?

_O1v11 Procedure Code (Act XIV of 1882)..

il : O e Dwérkddds Parshotamdds obtained a decree in the Court“
. of Small Causes at Surat against his debtor Abdul Tyab Daud- 5

khén, and applied for execution by the arrest and imprisonment g

of the Judgment-debtm A warrant was issued, and the’ Judg.'{'

ment-debtor was arrested and brought before the . Court on’ the

25th August, 1893. He, thereupon, expressed his mtentmn ’co:,!f

apply, under Chapter XX of the Civil Procedure Oode (Act XIV,*
* Civil Reference, No. 2 of 1894



