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APPELLATE CIVIL.

Before Sir Charles ,Sa;gem,_ja;,‘ Chief Justice, and M. Justice Candy. |

 SARHARAM MULSHET MHADIK (or16INAL PLAINTIFT), APPE‘:LI’.X\'T‘,‘ v,
) VISHRA M AND OTHERS (OR1GINAL DEFENDANTS), RESPONDENTS. *e

 Immoveable property —Sale of growing tiee— Limitation.

A tree standing on land.is immoveable property. -

-~SECOND appeal from the dec1s10n of H. F Aston, Dlstrlct Judge: '

of Ratndgiri.

- The plaintiff sued in 1890 for possession of a certa.m ]ack tree
alleging that the first defendant had sold it to hun on the 215{;' :

October, 1885.

" The followmg was the document of sale passed by thc ﬁ1st '

defend'mt o

41 sell yon'a jack tree for I’s. 5 which I ha\e received.in cash. The tree stands

in the Kumbhsr Vida of the village of Jhadgar . . . It beloncfs to me and
" has been in my, enjoyment. It is my ancestral property. Itis an old decaying
“tree about forty years old. If any one should hereafter claim it, I mll recompense

50\1 for the loss you will sustmn on that account. You should now make nse of it '

in any way,you please: I have no right left to me to the tree.”

The lower appcllate Court held the ‘suit barred by Timitation.
In bis Judcrmcnt (after readmw thc document of sale) the Judcre .

“said — -

| «Thereis not a Word mdlca,tmg any intention to give or obfsam any rwht of access -
1o thie tree over the ground on which the tree is S1tua,ted Tor any provision to
enable the purchaser to obtam or enjoy the frait of the tree. The tree.is referred -
to as an-old decaying one, and the plaintiff in his plaint complains that he was no‘t i
allowed to cut it down. It would be unfea,sonable to interpret:such a transaction:
as that set forth in such a document so worded as any thing mere than a sale of

~ growing timber which the plaintiff was expected to remove. The . plaintiff. could .

claim to cut down the tree and remove it if permitted’ access, or to have it cut

. down and delivered to him. To sugé for possession of a tree sold under such &

document is to sue for specific moveable property or for compensatxon for wroug-
fully taking or injuring- or wrongfuny detaimng the same, for the suit i3 not for

_ the tree with the soil on which it § is growing, Such a suit comes under frticle 50

of Schedule IT of Act XV of 187 7/ as though growing timber would be technicallly
“immoveable property at. the time the plamt is filed, - it would cease tg be so,-and

- would become moveable propertfr at the time of ,warding relief if the decree orders -
cthe tree to be made over as dead timber, the only form in which pogsession of a

tree alone withont soil or right of access over soil can be awarded,/and the suit
“ . Secoud Appea] No. 428 of 1892.
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having been brou(vht more th:m thr@e years aften the date’ of a]leged pv.rcha.se w v.'
barred by law of limitation.”

The plamtlﬂ' pretened a second a.ppea,l
Narayan Ganesh Chandavarkar for the appellant (plaxntlff)

The Judge has treated the tree as moveable property.” The
tree is standing and is attached to the soil. = The sale-deed itself
describes the tree as standing in the Kumbhdr Vdda of the. VI].-’
Jage. It is, therefore, immoveable property, and the. suib is cofi-

sequently governed by twelve years’ limitation and is not time=

, ’barred

. Diji Abaji Khaze for the 1espondenf.s (defenda,nts)
SARGENT, C. J.:—We ca,nnot agree with the Distriet Judo'e &

~ that “suing for possession of a tree sold under Exhibit 451 is to-

sue for moveable property.”” The intention of thé parties.i isto

PRI . -
be gathered from the uuuuumuu, which is in the. clearest terms'a -

‘sale of the jack tree standing in the Kumbhdr Vida. The. tree:
:s0 standing is immoveable property, whatever the pla,mmffs

intention might be as to cuttmw it down and :so converting : Jt :

‘into moveable property.

"The-suit is; therefore, not barred, and we must reverse - the £

' decree and send back the case for a decision on the merlts..,__ Cosii;g

to abide the result.

Decree reversed andcase sent back. ..

: Befo,e »S'm' Chay Zes Sccrgent Rt., Chief Justice, and Mr. Justice Cénd i

'PA’RVATISHA‘\TKAR (oRIGINAL PETITIONER), APPELLANT, % ISHVAR— :

"DA'S JAGJIVA\IDL& Axp RAGHUNA'THJI NICHHABHAT, OFFICIAL'

Lmumu‘oas OF THE Baina SPINNING AND WEAVING CouPA\*Y, lemn
. (oRIGTNAL Oppovzws), RrsPONDENTS. % I e kit
‘;.'Comucm J——Indum Co mpa.mes Aot (VT of 1882), See. 169— “Rehear mg,” meamng

of—-.4 ppZocdfwn to set aside an ex parte order.”

Sec’mon 169 of the Indian Compa.mes Act (VI of 138") does not apply to n.n} ,
apphca.tlon to set as:de an ex pai tg order, , e B

The term *¢ reheaung ” in sectxon 169 of the Act means a rehearmg in the . nature

N

'.*.Ai)peal, N? 150 of .1893. )



