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Bcfom My, Justwe Bayley (Actmg Clewf J ustwe) and anr, Justwe Farmn

' GREAT INDI AN PENINSULA. RA ILVVAY COMPANY (ORIGWAL s
oeptemoa' 28.

I nl

UEI‘E\IDA\TS), APPELLA\'TS, v. .I‘fu‘l..lﬁhl_l (974 ‘Al.N_l)lVthb A'\'D ANOTIIBR,' :

(OKIGINAL PrainTirrs), REspoxpENTS *

azlua Y Compan _/—Indum Railway Act (1V of 18"0), Sec Jl—-—Loss of Joa(l>-.
Lmbzl'zt y-of company— Declaration of value and nature of goods and pm/ment'

“of inei reased charge—Limitation Act (XVof 187" ), Sck, 11, Art, 30,

"In January, 1890, a box containing rupees was dehvel ed by the plamtxﬂz‘s to
the defendant “company in Bombay to be carried to Saugor. From the evidence it
appeared that the plaintiffs did not intend to insure the box. The box was faken to
_the, bool\mo' office at the station, and the parcel clerk asked what it contained, and was

-fold that it contained coin, and he leamts casua.lly that the amount was Rs. 6, 00{]

' “The ‘lerk. ehawed Bs, 18-1-0 for the hox, wlnch was the ’creasure rate *. for carriage.
“This sum was paid and the box was duly despa.tched, bub was ‘lost or stolen in ‘the
course of transit, The pulnmna sued to recover the Hs. 6,000, The defendants con-
" tended that, having regard to the provisions of section 11 of Act IV of 1879, they Wele
mot liable, inasmuch as (]) the contents of the box had not been duly dmelose& nor
:42) had an increased charge becn pald. The plamtiﬁs obtained a decree in the 1o“'er
Court.. On appeal, : : _ x
Hcch (1e\ ersing the decree) that the defendant company was not liable—
() ~ Because there was no sufficient declaration of the value and contents of the box.
12 ‘Because the sum psud by the plaintiffs for the carriage of the box was the
-ordinary charge for treasure, and was not the increased charge which under sectlon 11
of Ac‘o v of 1879 should have been paid in order to m&lxe the company Table,

(3) Pepr BAYLEY, J it .--—Tha,t the claim-of the plamtlﬂ"s was one against the defon(lr-' ,
ants for compensation for losing goods, and fell within artiele 30 of Schedule II of

the Limitation Act (XV of 1877), and that as this suit was nob brought until afber

LHE RARIGUON 400 \< Vi aliiy

the expiration of two years from the date of the loss it was barred by limitation,

" APPEAL by the defendants from a decree passed by Starling, JO
. The plaintiffs’ filed this suit in Decémber, 1893, to" recover
'Rs 6,000 from the defendants, being the value of a box delivered
‘to them at Bombay to be carried by them to Saugor but which
'ha(l been lost.
The plcuntnﬁs alleged that the ‘box in questlon ‘contained
""Rs 6,000, and that on the 3rd January, 1890, ‘they delivered it to
'the dei:endants, conslrmed to Raghundthdés Hamirmull a.b Sau 0'01'

* ) %mt No. 636 of 1892 ; Appeal No, qOG
) See LI, R., ]7 Bom.,, 723.
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" The box Weio'heJ 0\*er”'t1'v6‘ maunds, and’ was duly sealed'md

addressed both in Enrrllsh and Marathl.

‘Saugor is a statlon on the Indian Midland lew.ay:, rabout:
654 miles from Bombay, and is the terminus of a- branch line
running from Bina Junctlon on the main line of the sa]ﬂ 1allway

wmlclway between Jjnopal anct Jhénsi.

The questlon raised in this appeal Wwas whether haumﬂregard

to the provisions of section 11 of Aet IV of 1819(” the :defend-
ants were liable for the loss of the box. The r?pfpnﬁnnh contentd~

ed that they were not Yiable, inasmuch as (1) the contents.ofthe:
box had not been duly declared, nor (2) ha(l an inereased -charge
been pa.ld :
A. book settmo iorth the rates charoed for different classey
of ooods was put in evidence. These rates were stated undefs

- different headings. The following passages from this hook were =

.

referred to in argument :

¥ 18, Parcels.w-The rates for pa-rcelsm}e:——” (Then followed a tablej'settip_g
forth the rates),

s Fish, fruit, vegetables, bazir baskets, meat in small quantities (not more tham

, 20 seers) are charged at half parcels rates at owner’s risk, subject toa ‘minimum:of
two annas, &e., &c. !

“20, Carriages”™ (f:ités;se{; forth),

IL\S

3 Dogs” (rates set fmth)-

34 E’ggs.—-Baskets of eggs are clm’ fed at ordinary arcels rate on aetual
'S P
W elght.

f\
o]
2)
=

]0 Evcr,,' aoreement pnrportlnt' to lnmt the obho‘atlon or reeponsnbﬂlty
1mposed on a carrier by railway by the Indian Contract Act, 1872, sectlons 151
-and 161, in the case of loss, destruction or deterioration of, or damage to,. pmperty
‘shal] in so, far as it purports to limit guch obligation’ or responsibility, be. void
'unleSS—- : :

(a) it is- 1n Wntmv s:gned by, orwon behalf of, the pereon «endmcr or delivering
‘such property, and

lm i oﬂlel wrse m a form annrovcd by the Governor General in Council,

‘11, “’hen any property inentioned in the second schedule hereto’ annexed is
contained in any parcel .or- package delivered to a carrier by railway,. the: carmer

- shall'not be Hable for I Toss, destruetion or deterioration of, or damage ‘to,- such PI‘C-
“perty, unless at the tlme of delivery the value and nature thereof have been' declared
by the person sendmrf or. delivering the game, and aun mcreased ch‘u-ge for:t ‘the
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“30. Butter, _In baskets booked to Byculla by passenger train from all stations - 3894,
BILe ch’trs:cd at 3rd class goods rate at owner’s risk, ———
' GREAT
K Ojnum..—(a) When more than one ton is sent as ‘one consignment, the whole “INDIAN

co:mghment should be charged forat the: parcels rates upon the total aggrerrate I’ﬁzmvm
wet&ht ‘dnd - -upon- each package, These charges are at the owner’s risk in éach e

Oom:us
caser  Fér.the insurance charges, see clause (¢) of this paragraph, - . " By
* 3 L o c nAJSETf
iy " . P g . . . 'HANDMULL
M ERE Y opium . . Whu,h is carmed at the company’srisk at parcels’ rate  *-" " KiE

‘ny passenggr .or mixed train the following charge is'to be made for insurance in
wdﬂwm’h 'to the. chdrr*e for conveyance, namely :—"" (then follow the charges).-

%89, sI[: casm'e, plate; Je.—~The- charges and arrangements for the convey :mce,'
Over-the G. I, P, Railway, of treasure, that is, specie, bullion, gold and silver, whether
oined-or uncoined, and copper coins (whether belonging to the public or to Gov-
éﬁn"xﬂént‘,) and of plate, jewellery, trinkets, &c., are the following , namely—

’(") First—For all treasure (except copper com) the charges, per m:mnd per mile,
are at the following scale, namely i~

Up t0 27 manads ab wve v . vee eee 2% ples
Above 27 do. andupto8l ... . e 2,
Above 81 do. do. 270 e owe T 13,
Over 270 do. ve e e e e 1,
s % # oE ¥

(5) T'reasure which is not insured, whether it is in owner’s charge or not, is always
carried at owner’s risk, and the company are relieved by sectioa 11, chapter 3, of
the Indian Railwayg Act, 1870, from all responsibility or risk in regard {o snch
freasure . . . o+ o . ' ) . : )

“40," Irsurance charges,—The following are the rates and rules for the insurance
of goods, livestock, parcels, treasure, &c.

%{2) Insyrance charges are made in addition to the ordinary charues for the cons
veyance of treasure, parcels, goods, horses, &c,, and must always be prepaid, - The
contents of package$ which are insured must always be examined,

“(3) L ‘ha Railwaey Commanv is r the ey are ingured nvng{;,

4310 AVARAY Gy ULLpady 1S
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10 e ing
for damage {0 horses arising from fright or res’mveness, nor for damage to horses or

_other articles of any kind which may be caused by delays to trains.

“(4) Station masters are authorized to insure both locally, and through’ mth
other railways, articles and a animals of any kind (opium and horses only excepted)
up to the value of five hundred rupees. Applications for the insurance of articles
and animals (except opinm and horses) valued- at more than five hundred ropees,

* should be referred to the: District Traf:ﬁc Superintendents at Bombay, Sholapur,

safe conveyance of the same or an engagement to pay such ck arge has Deen
_ accepted by some railway servant speeially :mthonvd in this beha'f,
When any property, of which the value and nature have been declared under thxs
. sectmn, has been lost, destroyed or damaged, or has deteriorated, the. compensatlon
recoverable for such loss, destruction, damage or deterioration shall not exceed the.
. value s6 declare 1, '
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o ﬁaone) 'm(l we got a receipt, and then 1eturned home,” - ..

THE INDIAN LAW REPORTS. [VOL. XIX.

‘ Bhusgwal,. Jabalpur and Nagpur, émd-Assistan't*Dist‘rict’Tmfﬁo Superintendent, *

Manmér, the Goods Traffic Tnspector, Wari Bandar, the Goods Supexjintendent,_tlié,

Passenger Superintendent or to the Genetal Traffic Manager, Victoria Terminus.

* B A % L%

A

. “Sublccﬁ to the condmon that ‘when the insurance ‘charge foran article valuecl ak

'more than five thousand rupees comes to less than the chargefor five thousand

rupees (that is 50 Rs.), the latter charge is made. For instance, ‘for an article

valued ab six thousand rupees ‘the “charge for insurance avill be fifty, not tlnrty

rupees. __
The evidence gwen at the hearing as’ to the deSpatch of the
plamt.ln's box of spec cie fi’O t‘ﬁt’) ByCuHa Station at Buul‘u‘wj w'ab

“as follows :—The manager (Mo’ulal Panaldl) of the plamtlﬁ’s
'ﬁrm sald —

o« A,_lot,hep man Buria came and packed them in a box in my presence.. The lia'“;

"were each tled up with string when I received them from the currency office,. :mcl'_

were not opened on the ‘road to the shop. Each of the baca was weighed before I :
received them. The bags were not opened before they were packed When they
were packed, the lid- of the ‘box was nailed down, and the box was covered with:
gunny cloth sewn up 3 “and seals wére pmcea alonv tne scams, and the box aadressecl:
to the cousignee at Sangor. * Then it was taken in a carriage by me and Buna to
Bycull'l. Station. “On.the road’ to the station the Lox was not mterfered w;th m

a any‘wa) “We anued at Byculla Station about 7 P.M., and the box was taken to

“fue bookmg office, a.nd Buma to'd the parcel clerk that the box contained three bags
contaunncr Rs. 2 000 “each. It was weighed, and showcd maunda and 5 seers.:
"Then I asked the clerk to take the money for carriage and glve "me 4 b1]1 I paxd
‘him what he asked, and he gave me a receipt, This is it.' .

ey paid Rs. 18-1-0, which was the amount he asked for, "That was all that fook

- wplace. ' The box was addressed to Pa‘*huna,thda’s Hamirmul, Sangor. It, was wnti_:en_

ou the gunny with mL 2
Burm, Who was also exammed said : —

LS | ‘and ] \lol:lldl DOOK Bne box in a (.urnd,gc to the Dycuuﬂ» Station where I placeu lt"
on the scale in the parcels’ office.. The bos and its- contents were then in the samie ;
condition as when it ‘left the shop. I told the elerk the box ceontained three bavs,'l
‘éach containing Rs. 2 000,  This is the man (Fonseca), I told him the box was to X
(go 10 Sauo'or, and that he ShO\ﬂll charge what he pleased. “The clerk then asked me .
o shake the box; “hlch I dld and the rupees Jmcrled After wards Motilsl pmd the 5

o et v % When wé ar-.

NE: Fived at-the station, the clerk asked what was in the box, I did not say the’ box.

: contamed silver (c7can(h) ‘The-cletk did not ask if we wished :to “insure, We had -,f
Rs. 20 or: 25 thh us to- pay f01 the carriage. of the bO\ I do not' »x‘\,m’em_bér

; -whether it was more than Rs 25, a3 Motilal had the moneg

For the defendants the assistant. parcel clexk ( C M Fonseca)
»a.t the Byeulla Station was examined. - He szurl
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“7 rccollect the pa,rcel being. brouoht There were three persons who. bv'ouvht lt, , S
M otﬂ‘il and Buria bemg two of them. W hen they brought it, L a,sked them What it

nnnh_mprl and thav eaid ¢, AR 1 el
MRS WA wuy cana blulllulb IUI&ILL .I.JlBy mleu sanu uuey wuuwu w ul::-

patched to Saugor. 1 then wrote the 1ece1pt, charging the c:mmge at trcaaure rate
They gave me some money. I gave them the change and they went away. The
parcel was pub into the brake by the mukeadam, with the label on it. It w ent by,
the mail train,  We do not get a receipt from the mukﬁdam Tlns is he counter--

foil. I had often specie -before from these very persons ; they never had msured -

ﬂ)cu' speme

" The defendants’ traffic manager (H. Conder) gave evidence as.

follows :—

" There is an ordumry vate for parecls and an ordinary rate for carrying {reasure .

apart from i msurance the § insurance is extra.

e We have a workmg awrcement with the Indian Midland Railway Company, 'md
we had it in January, 1890, The conv crsation I had with these people was in Eno--
]xsh one could speak English, and the other Tthink could not. My ‘impression is
tnat; we spoke of silver all the time, not specie. .- A larger rate is chargéd for carriage
of’ treasurc at owner’s risk than for ordinary parcels at company’s risk, We charge
it beeause it i is more valuablc, and there are many other articles of a valuable nature
for whlch we clnro'o ‘higher than ordinary rates, some being carried at company’s
“risk and some 8t owner’s. Every thing that goes by a passengér train is given into
charge of the gnard. - ’ ‘

.%“We do not accept treasure:
case,”
The Traflic Inspector (C. Bedford) stated as follows:— -

oy hn.ve cheeked the charge of Rs, 18-1-0 in all on tlns parcel mth the “e1ghb 2§

described on the counterfoil of the weigh bill. . CTb.3s 2% pies per maund per mile

multiplied by 651 miles, the distance from By eu]la to Saugor, and multlphed by
24 maunds, the weight of the parcel. That calculation is m accordance with
Rule 39 at p. 66 of No. 10 (coaching tariff book.) The msnmnce v.lnch would

- have been payable, assuming the box to contain Rs, 6,000, vg‘ould amount to Rs. 52-8-0"
according to the rule on p. 6S. The ordinary parcel rate for such a box if it did'not ™
contain treasure would have been Re. 9.. If the clerk had been told that the box”

contamcd Rs. 6,000 he would not have beeu at liberty to3i insure it, but would have had
To m-m]v to the statmn master, and he would have 1)911 to :mnh to the District Trafis

Supenntendent ag prov ided by Rule 4 at p. 65, Uninsured treasureis at owner's
[ 1igk-Rnle 5, p. 67,

Compa.ny do nothing for it but carry.”

Starllntr J . hield that the company were liable, and gave
Judoment for the plamtlﬂ‘s (see I. L. R, 17, Bom, 723

The defendants appealed.:

- % The extra rate is not chargod'thaﬁ extra care may be taken. The Railway
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:Lang (Advocate General) and Kirkpotrick for the appcllants‘
(defendants) :—The companv have power within certain limits to
preseribe the rates at which t,hey will carry goods on the xallway.»
(See Government Gazette,30th April, 1868.) They haveaccordingly
within those limits fixed certain ordinary rates which vary for
different kinds of goods, e.g. there is an ordinary charge for parcels
generally, an ordinary charge for opium, and anordinary charge
for treasure, &c. But where only this ordinary charge is paid for
treasure, &c., the company is expressly exempted from liability

by section 11 of Act IV of 1879, - That section fixes the company -
~with liability only where an “increased charge” is paid.. The

question here, therefore; is whether the payment made for the’

plaintiffs’ box was the « ordinary charge” or the “increased.

charge.” 'We contend that it was the former and not - the ]atter,‘i
and that, therefore, the company is not liable. - Section 11
empowers the company to make an “increased charge;” and the:
ci)mpany by its rules has declared that the increased ' charge:
shall be the “ insurance charge.” There is nothing in’ the Act’
to prevent the company from doing this so long as the charge is-
within the prescribed limits. The “_.increased charge ” means not:
an increase upon the ordinary charge for parcels generally, but an’
increase upon the ordinary charge for freasuve. The fact that this
Iatter chargefor treasure is higher than the charge for parcels, does:
not make it an “ increased charge.”” The parcels rate is not the:
standard by which all other charges are measured.  The ordinary.
“ treasure charge”’ has no relation to the charge for “ parcels;” ;
and the increase ”” spoken of in the section means an increase :
upon the ordinary treasure charge, and not (as contended by the:
plaintiffs) a higher rate than the charge for parcels; The Court-
below: has erred in assuming that the rate prescribed for parcels””
is thé %f,a,ﬁda,xd hy w}= ch all the uthcr rates are to be mf*as‘ared.j:
The plmntlﬁs goods were not insured. ' There was no 4pphcat1onf
to the officer authorized to insure, and no proper declaratlon The},?
suit, moreover, is barred by limitation. The foliowmo' authorltxeb,},'
were cited:—Act 1V of 1879; Act XVIII of 1854 sec. 10; Indian .
Contract Act X of 1872, sec. 151; Stat. 11 Geo. IV and 1 Will. 5
IV,c 68; Seeretar y of Stale for Indm v. Budh'u'jl\ thiv; Belm ms{’

1. L. R., 19 Cale.; 538.
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. (’rea,t Northern lewa y Co.® ; Venkatachale v, South Indz’oni | 1894
Razlwa y Co®; Robinson v. T/’Le South-Western. Railway Co.®; GREAR

: .lJBlJld

Great, Western ]z?mlway Companyv. McCarthy® ; Irrawady I’lotdla PRNINSTIA
Co. v. Bugwandaiss®. As to limitation,. the. Limitation’ Act R“LWAX.,V
{XV of 1877), Schedule IT, arts, 30 and 115; Mohansing v: Henry.
ﬂrm hw-(t’) Ryiteeh Indig Steam Nnn’)gnlonm Oo. v, nna'ap Mahomed
Esac]., and Co0. 5 Danmull v. British India Steam l\fm;zgation(}’o;(s)'

- Inverarity and Secott for the respondents (plaintiffs):—The
Court below was right in holding the defendants liable as bailees.
We adopt the argument in the judgment, which was this*—Act
IV of 1879, section 10, imposes upon a railway company the liabils
ity of dbailee upon all articles carried. But by section 11 in the
caseof silver, &c., that liability does not attach unlessan *inereas:
ed charge is paid. - Upon such payment being made, that liability
{i. ¢. of a bailee) attaches. That increased charge is plainly nct
»Ialn -insurance charge, but merely the further charge necessary to
impose the ordinary liability of a bailee upon -the company- for
_q_axcépted articles which would rest upon it for other goods with-.

! pi;t any such increased charge. The company cannot dec’l_ihe. all

- Rnsm:
CH.A.N DMULLa.

'ri:sponsibﬂity’ for treasure, &c., unless itis insured:. DBut itis
contendedthat they have done this by their rules. - They con—f
.#end’ that in order to make them liaklé for treasure ‘it ‘must be
insured, that is to say, that they have power to require: two.
increased charges, viz., first an hwher charoe for carriage only,;:
the payment of which, however, imposes no liability at all upon
them, and, secondly, a further higher -charge which ixhpo'se'S;
~apon them the liability of insurers. The Act does not sanction:
?thls It contemplates that without insuring they must carry
treasure and other excepted articles as ‘bailees with the liability -
<f bailees just as they carry ordinary goods, but for the e\:cepted
articles they may under section 11 make a further or “increased’
charge.  'We rely on' Chogemul v. Comanissioners, §c., of ‘the
Port of Calcutta® . As to limitation, thls suit- is not- ba,rredz
‘.AII the authorities will be found in Kalu Rcim v. The Madras

ROE GH :md"T 366 ;7 H &,N 950, ©) T, R ]S Ind. .Ap o 121,

421 L. Re, 5 Mad,, 208, @ LT R.,7Bom., 473
@) B4L, T, P, 234 @ L L.R., 3 Mad., 107, .
< 12 Ap. Ca,, 218,  ® LI.R., 12 Cale., 477.

(‘)) I L R., 18 Cale. 4"'.
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_Razlua Y Compafn, @ and Hasscgz x.- The Bast Indiam R&ilié:déj:

_Company®.. As to the declaration of these goods,” we - re]y ony
Bradbury.v. Sufton(3) ST S R R

. ‘BayLey, C.J. (ACTI\;G) —The p]amtlﬂ’s -who carry on busmesg/

~in Bombay as shroffs and commission agents; state in their plamt ’

that. on or about the ‘3rd January, 1890, they delivered to- thé‘
defendants at.their station at Byeculla a box containing Rs. 6, 00(}.
to be carried to baugm, a station on the Indian Midland Paﬂway 5
Thq,boi; was :cbnsigned ‘to one Raghundthdds Hamirmull ab
Saugor and weighed 2 maunds and 5 seers, and was sealed with the .
plaintiffs’ seal and addressed to the consignee in the English anrl .
Mdrwadi lano-uao’es, and that on the deliver 'y of the box the plamt-
]ﬁ‘g were handed the raﬂway 1ece1pt dated 3rd January, 1890

The pla,lnt then states that ab the time of the dehvery of the
box to defendants’ servantat Byculla the naturc and value thereof
weré duly.declared-and an increased charge over and above. the:
ehdrr'res for ordinary- parcels was ‘paid to the defendants for thi
ca,lrmge thereof, and the defendants agreed to “carry the *same to-

“Saugor. The plaintiffs say that the defendants were bound to
take such care of the- box and its contents as a prudent - man’

would have taken of hlS own nfoods of similax nature dnd \ alue & 5
that the box was not dellvered to the consignee at Saugor, but a:-
box weighing 33 to 36 seers only ‘was tendered to him thére;
‘the box being in a broken and dam‘w ed condition, and the:
consignee refused to accept the same. And the plaintiffs say that’
the non-dehvery of the box was a breach of their contract o the
part of the ‘defendants ; that correspondence ther eupon ensued

‘and’ on the 8th ‘\Iay, 1890 the defendants’ traffic manager Wroter
‘to'the plamhﬁ's (El.hlblt 9) stating that no trace could be dxs-»

covered’ of the box contamm(r Rs 6 000 elther on the defendants
or on Lne Indian ‘\lmlan(l m.uwav.

’Wlth reuard to the contentlons ralsed ‘by the defendants
manager in his letters, iz, . that the defendants are nob~
hable as the box and its contents were. not msured the plamt—‘;
1Efs say that an- mmeased charge- for the carna,cre “of the box.

() L.°L; R.; 8 Mad,, 240, = ‘® I L. R 5 Mads; JQ‘?
(3) 19 VV 1., 8005 8. C. 91 “" R.. 128,
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and its contents on-and above the charges for. thexr earnawe
-of ‘ordinary parcels was paxd to them ; that no. mtlmatmn was

glven to tnem that such increased cnal n"e WV&S IIOC for the 1118111- '

ance of the box and its contents; that they were a,lways ready
and Wllhng and would have paid any further sum had they been .
.informed that such further sum was required f01 the Jinsurance:

of the box and its contents, and that the contentlon S0 1alsed_ '

by _t}_xe defendants’ manager is unsustmmablg

The plaint then alleges that all conditions have been fulfilled
and all things been done to entitle the plaintiffs to recover the value

of the box and its contents from the defendants and’ interest on’ .

the satd sum of Rs. 6,000, and the plaintiffs pray that the defend-
. ants ma) be ordered to pay as compensation tor the said breach
of contract Rs. 6,010, being Rs. 6,000 the contents of the box
delivered by the plaintiffs to defendants to be carried to Saugor
and Rs. 10 the value: of the box, hut which have been wholly
‘ost to the plaintiffs, and- which were not- carried -and- delivered

by the defendants in accordance with -their contract with the.’

plaintiffs. There is a prayer also for interest on Rs. 6,000 at 6 per
cent. from the 3rd January, 1890, to Judgment together w1th the.
“costs of the Suit and interest on the Judgment at 6 per cent and
3f0r such further and other relief as the nature of the case’ may:
require;

The defendants in their written statement admit that a parcel’
“which was stated by- the _consignor to contain specie was deli-
vered to the defenidants on the 3rd Ja anuary, 1890, at their Byculla,
vStatlon to be carried to Saugor. They deny that'at the time
* of the delivery of the parcel the value thereof.was declared,

‘P
or tha.t an mmeased charge was pa1d for the carmarre theleoi 4
anu aueO'e T;ﬂaﬁ omy DDB orumary 1'&% ]01' c&rrla.ge OI '[:rea‘"

sure ab owner’s msk calculated on the uexcrht of the parcel
was. charged and an increased charge for the safe conveyzmce

of the pa.rcel was not charged or paid, nor was any engagement
ito pay such mcreased c}mrcre entered into w1th the defenda,nts,l
~and they 5ubm1t that under the provisions of section 11 of Aect.
IV of 1879 they are not, liable to the plaintiffs in respect' of the:

loss of the contcnﬁs of the parcel. .
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The defuldants then say that if the parcel when dehveled to
them in fact contained specie, the parcel was lost or stolen while:
in course of transit to Saugor or at the Saugor Station, or its
contents were stolen in such transit or at the Saugor Station, and:

ea\:th anrl ron e]nr]n-o lwnsnrnnv knnr‘a mnvn h‘nnnﬂ m 1{’ ‘anl‘pﬂA n{"

-the specie. That a parcel afterwards found to contain earth and

iron sledge hammer heads addressed to Raghundthdds Hamir-
mull arrived at Saugor on or about the 5th January, 1890, but
the consignee refused to accept it. . Diligent search was made
for the said specie, but no_ portion thereof had been found, nor
had any parcel, except that containing earth and ~hammer;
heads, been found. -The defendants submit that they are in.no
way liable to the plamtlﬁ's for the loss of the said specie, andt
they further submit that the plaintiffs’ claim is barr ed by.limit-
atlon, and tha,t the suit should be dismissed with costs

The followmg issues were framed at the hearing .-
1 Whether the palcel delivered to the defendants.eontaine&%

Sp@Cle to nne extent aueoea in nne plamu ?

2. Whether at the time of the delivery to the defendants ‘of
the paleel referred to in palaérraph 1 of the plaint the value
thereof was declared P

3. 'Whether the charge paid to the defendants for the ea.i'tiéﬁﬂi;

of the said parcel was not the ordinary rate forthe carrlaoe
f‘11r\1ne11|or? t"u O ?

ARLI2OLEA UL

=3

~ 4 \Vhether the said parcel was not carried by - the defend-
ants at the owner ’s risk ?

5. Whethex the sald parcel Was not lost or stolen in thef
'eoulse of tla,nsm as .alleoed in palaO‘raph 4 of the Wr1tten state-f

: ment ?

not balred by hmltatmn and that the defendants Were hable: o
the plaintiffs, and he passell’ s rlecree for the plamtlﬁ's for Rs.
6,000 and by way of damages for-the non-delivery of the' parcel,
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and awarded the plaintiffs interest at 6 per cent. on such amount 1894,
from-the 6th January, 1890, until judgment (7th August, 1893),  Guear ,
toorethel with the costs of “suit and interest on the Judgmenb at ng,f;‘;'m

6 per cent, 'The defendants appealed against such decree, and . RAwway
i : UOMYAKY

the. appeal was argued before us on the - 20th, 21st and 28th o

September last, when the Court reserved its Jud gment, - "Cﬁﬁ‘ﬁi“;;“m;

" The principal questions argued before us were “\whether the
requirements imposed by section 11 of Act IV of 1879 upon
consignors of treasure and other valuable articles had been com-
plied ‘with ‘by the plaintiffs ; whether the defendants upon the
facts disclosed by the evidence were exempted from all Lability

in reo'm'd to the Rs. 6,000 which were proved to have been in the

parcel when it was delivered to their servants at the Byculla

Station ; and whether the suit was barred by hmnta.txon

: ', I will first con51de1 whether the value and nature of the pro-
_, perty contained in the parcel were duly declared at the Byculla
‘Station as rpmn‘rpf] by section 11 of “The Indian Railw "8y Ar-f'
of 18(9” (Act IV oE 1879), which was the Act in force in
J anuarv 11890.

Sectlon 11 of that Act enacts that “ when any proper’ry men-
tioned in the second schedule hercto annexed is- contained in any.
parcel or package delivered to a carrier by rallwa,y, the carrier

- shall not be liable for' loss, destruction or deterioration of or"
damarre to such property unless at the time of delivery the value "
and nature thereof have been declared by the person sending
or delivering the same, and an increased charge for the safe

_ conveyance of the same, or an engagement to pay such charge
has been accepted by some railway servant specmlly authonzed
in thls behalf ’

“\Vhpn any ?lnpnvi-v n{-' ur]nn the 1g'lnn qn{] nature hav

“‘Vu -uuv NIRRT ..;w-

'been declared under this section, has been lost, destroved or da-.
maged ot has deéteriorated, the compensation recoverable for such
1oss, destructlon damacre or deterioration shall not exceed the valus
50 declared » That section is baséd upon and in part copied from
seetlon 10 of the Indian Raﬂway Act XVIIL of 1851

The Enorhsh Carrier’s Act 11 Geo. IVand 1 Will 1V, o. 68,
1, prowded that - mail « contractors, stage- coach proprietors
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or other common carriers by land for’ hire should not be liable:
for the: loss of certain spe(:lﬁed goods above the value of £ 105
unless.at the time of ~the delivery thiereof the value' and:
natare of such-article-or property shall have been- dec]ared »
by the person qendmo' or delivering the same, and- such- m-*
creased char ge as thereinafter (i.e., in section £) mentioned or anr
engagement to pay the same be- accepted by the person receiving

e1tnh naranl Av nanka atian 9

A : .
(sull parce: or Pa.\_,t\a D, n,uu. 1.u. Seb icn & S’\l""} mnerea uv]v. nhqrgﬂ"‘

Lrailaa

15 stated to be “required to- be pmd over and. above the ordinary,
rate of carriage as a compensatlon for the ﬂ'roatel risk and, cares
to be taken for the safe. ~conveyance of sueh valuable artlcles.,»
Sectlon 3 of the Act states that carriers are, if thereto requlred to

nmve recelptq acknow]edomg that the 1ncre'1sed rate of char ge: has

been pmd and “ sign a receipt for the package or pmcel aanow-

ledgmo the same to have been insured,” and if such recelpt be. not <
given when reqmred the carrier * shall not have.or ‘be entltled to- :
any benefit or advantage under this. Act, but shall be liable and :

responsible as ‘at the common law, and be liable to refund the
increased rate of charO’e. ‘ '

In Baxcudale v. Hari®, which was a decision of the Cour

Tentn (Mhaosnhana
nIcnequer unamoer upon SGCtxOﬂ 1 Gf theE

just cited, it was held that 'the person who se,nds or dehvers the
parcel conta,mmo* any of the valuable articles mentioned in’ that

E3

v sectlon ‘must take the first step by giving that mformatlon as to

its contents to the carrier which he alone can gwe and if he doecw
not take that first step he could not maintain an action, as section
1 of that Act said that the: caruer shall not be liable unless then

: declaratlon is made.

The words “increased charge for the safe conveyance of ‘the:*
same ” which cccur in section 10 of Act XVIIT of 1854 and.in see-.
tlon 11 of Act I'V.of 1879 were apparently adopted from the. pas=>
sage I have quoted from section 2 of the English. Carrier’ s
Act 11 Geo. IV and 1 Will IV, c. 68, the words in. that, sectlou

,(2 of 11 Geo IV and 1 Will. IV, c. 68) “as @, compensatlom
" for ‘the greater risk and care to be ‘taken ™ being ‘omitted, I

presume because the framers of the two Indlan Railway Acts

@ ¢ Ex., 769,
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XVIII of 1854 and IV of 1879, cons1dered that they were unne-:f‘f

uvy gan that: f'hp wnr(]q fhnv nepd nmw: qnmmnnﬂw n\'rp] s

, hout them. In my opinion, ‘the three sections are substan-
tlally the same, and must be regarded as. having the same mean-

mg It w111 ‘be noticed. that in: sectlon 3 of - 11-Geo:’ v and,»
-1 W1Il IV, c. 68;the.receipt.to be given for the incréased rate of
?cha,rge for the specified articles is to acknowledge - the same ' to";
have .been insured—the-increased rate being in fact for the

111 surance. :

'__:.;;-_Was ‘there, then, a sufficient declaration of ‘the mlue and‘

: nature of the contents of the pmcel in the present case 7

3 Motllal the Bombay manager of the plaintiffs’ firm, Sdld thau:

he arrived at the Byculla Station about 7 p. ., and’ the box was

taken to the booking otﬁce and Burm, who was w1th lnm told‘

i Ao al falavls that tha ha mdalenad 4l
uuc Pﬂrlbvl CieIxX tilav wie DOX: uuuuaulubu u.u.uc Uaé,b LUI]Ed.lIllllo

Rs.:2,000 each, that it was then weighed and showed 2 maunds
and 5 seers. Then he said he asked the clerk to take ‘the money

for ca.trlaae and give him a bill." He paid hun what he asked,
@iz, Rs. 18:1 ~0, and the clex k gave a recelpb

“The,i 1ecelpt was. prmted 50 as to show thlee kinds of charges,
Viz., Ohfxrcres for . carriage,” « ]nsulance charoe 7. Delivery

Gh&l ores

The Rs 18«,& -0 were enteled as paul for. charo es: fox caruade.fi
Nothmo* ‘was. entered as pald for insurance charo-e or ‘delivery-

charges:

. Buria in his evidence said that he told the clerk the box' con-
ta.lned three bagseach containing Rs. 2,000, that the box wasto o‘o"-"'
to Saugor, and that he should charge what he pleased. - ~The clerk"
then ‘asked him to shake the box, which he. did, and. the'rupees
Jmcrled Afterwards Motildl paid- the money, -and- havmcr got &

recelpt they returned home.

In Cross- -examination he stated that he did- not say ‘the box .‘
contained silver (chdndi), and. that the clerk did nob ask if they

W'lshed to ensure:. . They had Rs: 20 or Rs. 20 with them.

That nelther Motﬂél nor Buua; mtended or asked that the box ‘,
should be 1nsured 1s clear. Mo’mlal ‘said that before 1690 the’

J.LDLU
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plaintiffs’ firm were sending specie up. country two: ov four timés a

month.. . He. 'did not- insure the box, but simply asked the" cletle
(]: onseea) to ‘charge what was right, and whatever he asked for’ he
paid. He did not know what insurance of goods by the mllway éom-

panywas. Thathe did not then (on the 3rd J anuary 1890) know ,

tnat, 1nsura,nce meant the payment of ‘an extra charge. Hehad
since come to know what Insuranes was, and. when he after ward9

A askeda Buropean police officer what it was, and on being told: by

him, ]rm anr"! the box was not 1nqnm=r]

) Fonseca, who in. January, 1890, was assistant booking’ clerk‘“é’f;‘
the Byculla Station, said he recollected the parcel being. brought
by -three persons, Motildl and Buria being two of them.  When

, they brou0ht it he asked them what it contained, and they- said

.

“chdndi a’OIucs, | and that they wanted it despatched to ba,uvor.,

'He then wrote the receipt charging the carriage at treasure rate;

They a,ve him some money, he gave them the change, and they
went away. He had had often before specie from these very pers
sons and that they had never msured it. - He knew that, chdnd¢

“yokra meant rupees. This was a heavy parcel, and he knew ‘its
'contamed alarge quanmty of rupeeq Nobody told him. - He dld

not ask hb‘wy'mueh there was in it. He heard them fall.znq about

'Pe 6,000 in the Fox. _ ’I’hpw did nnf say anwﬂmm tfo Inm nnrf ff)mr

never told him there weve Rs. 6 000 < the box. One of them asked
hlm to take from him Whatever money he required<for the box, i

7

" There is thuﬂ a conﬂlct of evidence between Motilal zmd Burm

on the one hand and Fouseca on the other as to what was saxd‘
| Dby the former at the time the box was delivered to Fonseca, ancl :
‘having regard to the previous practice of the plaintiffs of not ‘in<’

suring when conveying specie to be carried by the defendants and’

g vha.t passed is most likely to be the correct one.

to the probabilities of the case, I think that I Fonseca’s account of

- Mr. Conder, Traffic Manager of the G. 1.P. Ra,uway, said thatz\

,there was an ordinary rate for parcels and an. ordmary rate for

cany ing treasure apart. from insurance, the insurance being’ ettra,.
alargm rate bcmor charged for carriage of treasure at owner's

risk than of ordinary. parcels at the. company’s: -risk. They

charwe it, because itismore valuable, and that the company do not;



in consideration.of the larger payment engage to look more care~
ffully after.a parcel for which it is paid than for any other;- un]ess |
it.is insured. - The company do not accept treasure at all qt any :

.
-

1ate lower than therate charged in this case,

+In the * notification pubhshed in the Bombay G’owz nmeazt :

PV N SR

U(I/ZGOIU U.l OUUU. Al)lll. .I.OOD \m\nll)lu JNO 6) Cerbaln nl'lJXImllnl o
rates for goods for the Bombay railways sanctioned by (xoveln-,
aent were published for general information. ‘Among them the

: . - - - * »
'maxmlum rate for narnphfm every 50 miles }mwmrl the ﬁv-m" 50 is

stated to be 3 pies per seer; and f01 ‘insurance rates the maximum

rate for most precious artlcles is to be 3 per cent.

« Mr. Bedford, Traffic Inspector of the Great Indian Pemnsula
Rallway Cowpany, stated that he had checked the charge of

Rs;. 18-1-0 on the parcel in question with the weight as described

in the counterfoil of the weigh bill, and it came to 21 pies per
maund per mile, multiplied by 651 miles the distance from
‘Byeculla to Saugor, and multiplied by 2% maunds the weight of
the parcel that such calculation was in accordance with Rule
139" at page 66 of Exhibit No. 10, being the Great Indian
“Peninsula Railway Time and Fare Tables and Coaching Tariff,
“He said that the ordinary parcel rate for such a hox it 1t (hd not,
(*ontaln.trm.sum would have been Rs, Q and that the insurance
‘which would have been payable, assuming the box to contam
Rs. 6,000, woald amount to Rs, 52-8-0- according to the rule on
-page 68 of ExhibitNo. 10. He further.stated that if the clerk
:had been told that the box contained Rs. 6,000 he wonld not have
‘been at liberty to insure it, but would have had to apply to
‘the station master, and he would have had to a.pply to the Distriet
Traffie Superintendent as provided by Rule 4 at p'we 68 of Exhibit
-No. 10, and that uninsured treasurc was carried at owner's risk
—Rule 5, p. 67, which rule states that ““ treasure which is not

'mqured \Vh(—‘ﬂl?l"‘lf is in owner’s'charoe or not. is qlwm’e ﬁarnnﬂ

ES S el A - AR L A0 A 221 vAITL 2 ald A 22UV A0 s LL2 O LAV §

at owner’b risk, and the  company are relieved by sectlon 11,
Chapter III of the Indian Railway Act 1619 from ali respons1-
blhty or usk in regard to such treasure.”

. Two cases relied upon by the learned A.dvocate General on
behalf of the defendants may here be referred to. In Robinson

© (GREAT

INDIAN
o Pmn\svm_

S oanw
COMPA\“;
‘ ?.
R.usmr

: bHAN’DMUIL



180

_THE INDIAN LAW REPCRTS,  {¥OL:XIX,

‘GREAT
. INDIAN
PENINSULA
RATLWAY
COMPANY
‘ ",
R usm"r

. ‘ l[A;‘.\DJIbLI.

‘v. The Souti&'-We.s{ém Ruilway 'C’bhijiéiqi‘g'/ii); décidéd'ii"ﬁst’,l‘g’(}&;“ii.ﬁﬁﬁf

section 7 of the Railway and Canal Traffic: At; 4854% {1T5and:

18 Vigt,, c. 31), Erle, C. J., said: “A declarationswould b within

the statute if so made as to create a liability on the péu‘hbf the:
company to pay the higher v&lue, as well as a hablhcy “oneythe:

part of the sender-to pay the 111%umnce thereon, but: ‘hersthe.

sender, says he does not intend to insure, but he mentlons tlie: Value

- of the horse, and ‘he calls upon the company to take the En;ma.l

T cannot-find in that a declaraticn within the sta,tute 7 (pa.ﬂ'e 238)

Byles, J., said : ““The declaration must come from the sende'l *a,ncl

‘must be so expressed as to be understood by the carrier: as such,
‘and, as I think, understood also as the foundation of a contratt.’ %,

Smith, J., said: “I agree with the rest of the Court that- the

‘declaration to be within the statute must be made with the' 1nten-

tion that it should so operate'as to entitle the company to-charge’
the higher rate.” :

In Venkatachala v. South Indian leua " OOmpomy @it was
held by Turner; C. J., and Kindersley, J., that the condltlons
of section 10 of the: Indlan Railway Act XVIII of 1854 dre: not
fulfilled by the sender merely giving an account of the qua.ntlty
dnd descuptlon of the goods delivered for carriage when requlred
to do so by the Bnnkmo- clerk. " In that case a box mmfmmmr
seven bars of silver Valued at Rs. 4,296-10-9 had been dehveled
to the Ra,ﬂwa.y Company al Trlchmopoly Statlon for carriage’
to Bombay. - And it was held that to establish the lability of
the Raalwa,y Company in the case of excepted articles the decla.—=

tation required by section 10 must be made in such a manner. as
_to intimate that the sender invites the railway compa,ny to

undertake the specml risk and 1S Wllhl’lg to pay the 1ncreased

" eha,rge

In the present case the pla1nt1ﬁs man: Buna, says th&t he told:

e PR | "\f\nl\

:'.!1 onseca mam the D()X.LUledalub'u. three U«ws cacn LULID(LIIIII]O‘ ns 2 ’UUU
(a statement ‘which Fonseca positively (lemes), that the box

was to go to Sa,uom and that he should charge w hat he pIea,sed

.'“\Iotllal too, says tha.t he sunply asked the elerk: to charore wha,t

“Was. rlght and that I‘onseca did not ask him Whether he mshed

WL I (C.P), 2B ,<2> L L. R., 5 Mad., os.
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do:insure; $hat he (Motﬂél) &id not msﬁre the bos in questmn
and’in: faof*dldnot then know what insurance of goods’ by the

Railway* Gompa,ny was. T ami, therefore; of opinion that there 3

Wagho sufficient, decla.ratlon of the value and nature of the contents '
ofthe parcsl belongmg to the plaintiffs, and that the detendants,

AL gonsequently protected by t}'le""[')ro"fisions of section 11of the -
Andian: leway Act No. IV of 1879

It ’t\&s contended befme us tha.t the “ mcreased chaa e f01 the‘!i
safe conveyanee mentmned ini that sectlon ‘had been’ paad and,
moreover that the Railway Company were liable ‘either as’ com-

mbn carriers or as bailees under the Indian Contract Act (No. X
,of 1872 ) 1 think, howev er, that the additional rate charcred and
paid for the plmnhﬁs box, 24z, Rs. 18:1-0, and nob the mdmaly'
:parcel mte of Rs. 9, was not “an increased charge for the safe
conveyance of the same” within the meaning’ of section 11 of
'.tAet}IV'iof 1879, but only, the ordinary charge for treasure. As
already pointed out, the sum charged was within the maximum’
rate for parcels sanctioned by Government and Mr. Conder stated
‘the. Rallway Company do not accent treasure at all at any rate
lower than the rate charged.in this case.

It may be useful l‘avmﬁ' regard to the conﬂlctmo* decisions of

the ngh Qourts of Calcutta and Bombay, as. to the responsr:,
bility of carriers by ra,llwa,ys in. India reported in I. L. R, 3
‘Bom., 109 (Ruterfiv. G. I. P. Railway Co.), andI L R 10 Calc

AL AN A b manrs T fand <2 T

AVO (L ovenora .u.u/uw Y. A€ Ilbu (147 Genm a/b oaeum, .Lv cbul,qubtuw UU b

and to the question raised by the Gth issue in the Court below, as’
to whether the suit is barred by ‘the law of limitation, to makea
few remarks here upon the nature of the obhmtlon of common
carriers to carry goods with safetv '

In Riley v. Horne(” Best, C. J_ in dehvermg the judgment
of the Court elabnratelv mmmmed the policy and foundation of,
the rule, and sa.ld “To give due securlty to property, the law
has added to that respons1b1hty of a carrier which immediately,
anses out of lns contract to carry fora reward _namely, that
of ta.klno all, reasonable care of it, the responelblhty of ,an
ingurer. - 1‘rom hlS hablhty as an insurer the carrier is only

)5 Bingh., ‘-’1;

- 317243

RATLW Y
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. relieved by twp thmgs,;; mz the a.ct of God a.nd the kmg’s;

enemies.”

Fifty years after that decision, iz, in 1878, the case:of:

" Bergheimv. The Great Eastern Railway Company® was decided:
by ‘the Court of Appeal (Bramwell, Brett and Cotton, L.JJ.);
-.and the Court expressed itself thus:—“He” (the common car-.

rier) “1is considered as having contracted to insure the safe.
delivery of, that is to say, as having contracted to carry and.

deliver safely and securely (the act of God and of the Queen’s

-enemies alone excepted) the goods of which he as common carrier,

is bailee. The redison why the law implied that this is his contract, .

- was that the carrier had by himself or his servants during the. 1

bailment ab times and in places where he could not even be'

* supervised, the excluswe control and care of the goods 1ntrusted3

to him by the owner,. and consequently, to prevent fraud, tne |
law imposed on those who contracted to carry goods as common

~ carriers the obhgatmn also to undertake to i insure thelr safety

The ("mn«f then qnnh& a, hﬂQQRO'P 'Frnm T.ord (‘hm{’ anhnn nn]i"

Judo-ment in Coggs v. Berna/rd (‘” in which it is said: And thls
is a politic estx mbhshment contnved by the policy of the law for;
the safety of all persons, ‘the necessnty of whose affairs obhges
them to trust these sorts of persons that they may be safe m:
their wa.ys of dealings.” TLater on the Court calls it™ a contract
of insurance, Wlnch the law had originally 1mphed because the
carrier had the excmswe, or, an leasn, aosomte contlol and cale--

~of the goods.

The same v1eW ‘was ta.ken by the ngh Court in Calcutta in a,:

~case which came before a Full Bench of five Judges in 1883
(Mootbom Iiant v. The India General Steam, Navigation Co. (3))E
* when the Bon.bay decision KuvefrJt v. Q. I. P, Railway Co.® was
o carefully considered and dissented from. Garth, C.J, Whllst dis-
- cussing the duties and responsﬂnlltles of common carriers by thei
i law of Eno-]and said (p 182) : “And it is 1mporta.nt to note that‘{
- this duty was 1mposed upon him 1rrespect1ve of any contr.
;f_ was 1mposed upon hlm by the custom of the 1ealm‘ fo th

()30.?1) 221, ‘® I LB IOCa]c ms
(’) Lord Raymond 918 and 1 Smlth’ i ) I L Ray 3Bom 1(}9'

L. c., th Ed., p. 199,
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;ifbeneﬁt of the public, by reason of the 1mp01tant trust which he 1394« w

{"undertOOK (See the observations of Lord Holt in Coggs v.feg'*f'v : Gamf;;z{
: Bernard 1 Smith’s L. C.; 199, 8th edition. ) O SRR I i-‘.,vP::xl;rI:Ul;ii'
"~ Mr. Scott in the ‘course of his argument before us on: beha.lfg }‘}3;,’;}’;‘;"
?of the plaintiffs cited a passage from Bullen and Leake’s work on” . . R

“Pleading with the object of showing that actions against common ;'CHANDMUI.L.
-carriers were founded on contract, or, as they were formerly

~called, actions ex contractu, and were not actions founded on

“tort. * But Sir Richard Garth, C. J., in his judgment a.lready

-cited says (p. 186) : — -

“It must, be borne in mind that the law and hablhtles of
-common carriers are, as I said before, founded on custom,
~irrespective of contract. A common carrier is and always has
_been liable to be sued for any breach of this common law duty
“in an action of tort . . . The Bombay High Court, while
fully admitting that the English law on this subject prevails in
‘the Indian Mofussil, seems to have lost sight of the fact that this
I,;}'L‘aw_,‘is fohade;l upon a common law duty apart from contract.
T: 18 true that when the employment of a common carrier has
-commanced, the law implies a contract on his part to perform the
~duty im prsed upon him ; and consequently he is liable to be sued
A .m action either of tort or contract, accordmo' to tbe. con~

venience or advant%ge of the plaintiff in each suit.  (See Bullen‘
.and Leake on Pleading, pp. 101 and 243.)” '

il

, In the well-known treatise by the late Mr. Selwyn on the « Law :
.of Nisi Prius,” first published in the years 1803, 1807 and 1808,
(I cite from the 13th edition, 1863), under the title « Carriers,” it |
s stated that © Pormerly the declaration i in actions against com-
:mon carriers stated their employment as common carriers, their
11a,bxhty by the custom of the realm, and delivery to and accept-
.ance by the defendants of the goods to be carried, for a reason-
able hire or reward, concluding with the loss or damage to the
‘goods, but it afterwards became usual to declare in assumpsit, and
not to state either the employment of the defendants as common. |
ncarrlers, or the custom of the realm as to their habﬂlty Thls.
form of declaration has prevailed since the decision of Dule v.
Ha!l Mlehaelmas Term, 1750, 1n which it. was settled that it dld !
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“was not: intended to: deal with the law relating to common car-
E riers, and " .that notwithstanding :the: generality ‘of som ex res—»
sions inc the chapter on bailments they thmk that common carriers

THE INDIAN: LAWsREPORTS [VOL XIX*

| not make any . difference. Whether the- plamtlff declared: on” the*

(mstom, or:mhore generally in: assumpszt ~for by stating that/the'

' defendant carned for ‘hire it. would appear- that the defendan{?

Wwas- a; common . carrier, and. then ‘the law would raise the. plo-
mise:. from the nature, of - the ‘contract’—Selwyn’s * Nisi- Pr1us~
(13th Ed) Vol 1, pp. 362-363..

w. I may: herer remaik that in the case T have first cited on th1si-
pomt Riley v.. Horne®, the action was an action ‘on the case’

~ against the defendants . as- common carriers for- netrhcrenee 111*

losmo qoods entrusted to them to be safely carried by them,’ arr
action in, delwto

~In 1891, in the case of the Inrawady Flotilla G'ompan YR
Bngwa,ndass(z_’ , where the Judicial Committee of the Privy Councﬁ
décided in favour of the v1ew of the High Court’ of Calcutta, 'mz s
that the liability of common carriers in India was’ not aﬁ‘ected‘

by the Indian Contract Act, 1872 (I. ‘L. R., 10 Cale 166’) and;

against that of ‘the High Court of Bombay (I. L. 3 BOm 109),_

‘bheir Lordshlps ‘stated the nature of the obligation i in the samg]

way “that Garth; C. J., had done, and said : * The’ written laW 15’3
untouched by the’ Act of 1872 (the Indlan Contlact Act, 18,u)
“The unwritten law was hardly within the scope of an Act e
tended todefine and amend the law relating to contracts. The,

- obligation nnposed by law -on ecommon carriprs has nothmn‘ to
~do with contract in its‘origin.” It is a duty cast upon- commoxr’

carriers by reason:of their exercising & public employmeut f01
, reward.” YA breach of this duty,” says Dallas, C. J.; in Brether tom

v v ’Wood@), “j is.a bleach of the. law, and for this breach an actlon

hes founded on the common laW which actlon wants not the ald

,of a contract to suppmt 1t »,

At the end of “their Judgment their Lordshlps say that they
are led: o ‘the. conclusion ‘that the mcuan Contract Aet; of 187;2

are not Wlthm the Act (p131.)-

(n 5 angh 217 ) @ L, P18 Ind Ap,121
-"'(S)SB & B, 62 o
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:5§pa,ny 83 -COMMOnN’ CarTiers waps taken away 'by the provisions. of -

section 11 of the Railway. Act: v -of ' 1879; the plaintiffs ati: the

itlme of dehvely of' the wery - yaluable property. to the defendants’
g,bookmg cletk not having declared the, value and na.ture theéreof as

.required by that section ; and that the Railway Company cannot;
“‘be held to be liable as ba,llees under the. Indian Contract: Act—
the- Judicial bommlttee of the t’rlvy Council in the lgmwady

Flotilla Company - v. Bugwandass“) having held as had (as
1 have pomted out) prev1ously been. demded in several ccases in
“England, that the obligation’ nnposed by la.w on common carners
has nothmo to, do w1th contract in its’ orlgm, it, bemc' a duty
‘cabt upon them by reason ‘of thexr exercising a pubhc employment
for rewa,ld and consequentlv, tha.t the hablhtv of Indlan Rallwav
Compames as common carriers was not affected by the Indlan
Contract Act, 1872. " Astheir L01dsh1ps say (p. 129) : “ There are

eve1a1 conmderatlons not all-of equal weight, but all pointing in
j;he same dlrectlon, which lead irresistibly. to the conclusmn that

:the Act of 18727 (the Indian Conﬁract. Act) “ Was not 1ntended to -

alter the laW apphcable to common carriers,”

Lastly, as to_the questiorof hmltatlon The Iearned Judge m
the Division Court -Said that there are a number of cases’ 01ted
:at page 132 of Starling’s Limitation Act, 1877, whlch show that :
article 30 in the 2nd Schedule of that Act does not apply to a case.
like the present, . and that this suit having been brought within,.
three years is in time.” Article 30 is. in, these words : < Acramst' v
a carrier for compensatlon for losing e or mymng goods two years

from the date when the loss or injury occurs.” Article 115 Whlch
gives a lnmt of three years -applies to suits “for compensatlon
for the breach. of any contract express or nnphed not in writing
reglstered and not hev em specwlly pr omded for

- The> only Bombay: decision: referred - to ab _page - 132 ‘of f.he
s_work_ just cited is Mohansing v, Henry Conder®, as 1o which the
Jearned: author ' says- that, if .the ‘defendant “wishes to avail
ﬁhnnself of the benefit of artlcle 80.0n the ground: that goods
' a)L R, ISInd Ap., 2L @LLR; 7 Bom.; 4781

:"'/s,thmk thab the plamtlﬁ’q contentions: above referred to- are_r_*
i anounded -as.I consider; that-the habrhty of the.: Railway! Lom-
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~have been lost zt is mcumbent on him to prove the ]oss i In thab
~ casethe G, 1. P. Railway Company did not, so far as the evidence
-showed, announce their inability to deliver the missing’ bags of -
wheat on account of having lost them either in transit-or by
" misdelivery to.some one not entitled. On the other hand, they ™

took from plaintifis agent receipts for the full number of bags.”
as arrived at their destination and gave gate passes for dehvery
at Sholdpur, the place to which they were to be carried.

In the present case the defendants’ traffic manager" by h1s
letter of 8th- May, 1890, to plaintiffs’ solicitors (Exhibit G) mt,1—

“mates the loss of the parcel, and that although diligent inquiries

have been made by the defendants’ officers and by the police,. -
no trace of the parcel can be found, and that a like result has fol-

”lowed the i mqun ies made on the Indlan Midland Rallway. " That.

decision does not appear to me to be any author 1tv for holdmg
that article 30 is not apphca.ble to the present case. - .

‘ 'Thp nfhm cases mtpﬂ at page 132in Starlincon L mml-ahn +}n:h

L Al pPasv s Y v“'vu vaatT

-~ effect that where there is a contract between the plamtlﬁ' and the

‘ bourt;s as mey are peuecm_y Justified in domg

carrier, article 30 does not apply, were decided in Ca,lcutta and |

Madras, and, therefore, have no "binding effect in this™ Couri;
They are doubtless entztled to respectful cons1derat10n, but
no further., Each of the four High Courts in “India frequenﬂv
dissents from the views taken by one or more of the other leg "

One of the Madras cases cited at page 132 of the w ork onw

leltatlon, Kalu Rdm v, The Madras Railway Co.®, seems rather

+to favour the view that article 30 applies in a case. 11ke the
";ffpresent There Mzr. Justice Kindersley, who tried the case, sa1d
e As'it has not been shown that there was any contract between '

the plamuﬁ" and defendants I must hold, following the declsmna
i@_’jm this Court in. Hajz Mahomed Isack v. British India Steam
f;;f; Naugatwn Com pan'u‘?*’ that the sult so far as it i 1s founded ‘not.

-on COntract ‘but upon the alleged neghgence or Want_ f.-’;fproper

:‘care on the part of the detendants, is barred by the lextatlont
Act artlcle 30 of Schedule I

o L. R.,SMad., 00 . - ®LLR.,3Mad; 107,



.Théré'-being, in my opinion, no decision of the Bombay High |

“Court applicable  to the present case, and. having regard to the

‘real nature of ‘the ‘suit, and the‘ evidence given in:the ;Court.”
‘below, T'am of 'opinion that the clainr of the plaintiffs is qn'e

‘against the defendants as carriers for compensation for losing
goods, and falls within article 30, and consequently that as the

present suit was not brought until December, 1892, two yearA

ana eleven months after the IOSS, it is Darrea Dy umwamon

* For these reasons [ am' of opinion -that the "appeal must be
allowed, and the decree reversed. The plaintiffs (respondents) to
pay the defendants (appellants) their costs of - suit throughout,
and also pay the appellants their costs of the appeal.

‘ FARRAN J :—The learned Judge of the Division Court ‘has held .

: leutv thu 1u.1t is not L lrer bJ uuutatxuu, ayy;jf'ing tu thﬁ tuaxutuﬁo

“eclaim the limitation preseribed by article 115, and not that pre-
scribed by article 30 of the Limitation Act. Had the question
“been res integra 1 should have felt much difficulty in concur-
ring in that view. The authorities cited by the Ohlef Justice

show that a common carrier, who failed to deliver a parcel -
~committed to him for carriage, could be sued either in tort for
" negligence in carrying out his common law duty, or in  con:
tract for bfvech of his contract, express*dr‘implied, to deliver
“in accordance tvith his instructions. I refer particﬁ]arlyl to
Bretherton, v. Wood® , cited in Irrawady Flotilla, Company ‘~.
Bugwanddss®. The Legislature must be credited with this .

knowledge when framing the Limitation Act, and must, I in- -

cline to think, have intended when in - general terms limiting

the responsibility of carriers to make compensation for Joss of:
goods to two years after the loss, to make that time the outside
period within which they could be sued, whether the claim was
laid in tort or as arising out of contract. Otherwisé they would
have used less broad and comprehensive words to express their
‘meaning, and would hardly have employed language which in-
dlsputa.bly is wide enough to cover a claim for compensatlon for

“loss of goods based on the breach of an _express or 1mp11ed con-

tracb of the carrier to carry safely
(1) 3 B.and B, 6- . @ L, R, 16 Tod. Ap, at p. 129.
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much more. na,turally based upon contract than upon tort.-

THE INDIAN LAW REPORTS [VOL XIX.

1 1nchne to thmk that the Courts Would have better: fulﬁlled

,the 1ntent10n of the. Leglslature by treating all claims. acramst‘a.
.carrier Whu:h could fairly be deemed to arise out of ‘the loss of;"

or injury to, goods (and, hbera]ly mterpreted almost all’ clanns

against a carrier, unless he- were actually in possession of the ’
goods uninjured, would be embra,ced within one or other of these

two categories) as coming within the purview of articles 30 and

31 than bv conﬁmno‘ the orenelal Words of the former artlcle to

a claim for compensatlon for loss of goods arising otherwme
than out of contract. The_posﬂuon of the article in the schedule
is to my mind a most fallacious guide. ~ In Part IV of the sche~

‘dule claims arising out of contract and claims arising out of torli”"

are mixed ton*ether ‘and certamly a clalm under article 31 is”

v

K : B . oAy PTTE
YOI R Ty (2} % . +ha anvrvant af Ann:n:n\nﬂ I *-‘-\h
AdQLY lul‘% -I.USCUL ] JJU \‘ vy Ul., ULJU wvuL .l 11U VL UUTLUIO I.U 1D 11L

other High Courts I feel constralned to say that the ]ca,rned J udrre

below could not have decided. differently upon this branch of the
case, and I think that now it israther the part of the Lemslature
to make its meaning more clear if it has been mlsmterpreted
than for us to run counter to the authoritiés in the other: on*h
Courts,  upon the strength of which parties may have forborne

+marra mI"hv ‘l"]"\n G“n\ 1'nera 1 m\{' Q“Qh 4““:"\11" ™~n "r‘\r\n-r‘— ‘V\t\" I'\
VU ouc vy .luul.u uiv- vy J Towl JJIAIAV Sl WG ujw"’ 11UV UG

convinced of the reasoning upon. which these auviiorities aref,
based. - However, it is ‘not necessary for me to‘express a ﬁnal—

- opinion upon this point, asI agree w1th the Chlef J ustlce on the':’j

other branch of the case.:

“Turning to the merits I proceed to consider whether the ?Dwx-i

- sion Court is correct in holding that the plaintiffs have pa.ld an;
v f“ increased charrre for the safe conveyance of their box of spemo
- within the meéaning of section 11 of ‘the Indmn Ra,llway Act of

1879 In my opnnon they have not

=

Tn d-l\ Small Canse Cot vl- 1 -anpnn l'n T-?r”zﬁ'};m v 1
“.ll. VAl LV e v 74

Smaal Cause Lourt reference 1n Sdlaram v, &, S,

“aay J Compan J(l) we ha.ve a,lready held that a conswnee, who pays;
~ the treasure mte charged by the rallway admmmtratmn for'v.
~the - eonveyance of treasure, does not in domg so pay “

centage on the value ‘within the meaan' of the Indxon le—l
ways Act, 1890 sectlon 75, “ by way of - ‘compensation for in-
) nte pe 159,
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d?«creased risk.” . The -wording. of . that . secblon is dlﬂr‘elent from_'l

:-;that of sectlon 11 of the Acb Wthh we .are now cons1deun

"a,nd that 1ulnno' does not therefore, demde the present case.:’
Now the Act, beyond provxdmw thab a copy. of the tariff of
':cua,rges shall be exhibited at eacn , spation (secuon 9), does ot~ -
"'deal with the charcres thch the defendam compa,ny may levy
fTha,t sub_]ect is othenwse prov1ded for. . The agreement of thef-. o
. 17th August, 1849, between the defendant compdnv and the Easb"
"Indla. Company provxdes thab the defendants shall *(inter alia)
.be common carriers of goods and shall charge such fares for the -

carri®ge of goods as shall be apploved by the East Indm Com-

‘pany (Exhibit 4). The power- to gue the lequlslte appmval 1sj

-now. vested in the Government of Bombay (thlblt 6). - Gov-
ernment regulate the charge by ﬁxmtr & maximum rate for the

carriage of parcels (zutew alm} and a maximum insurance rate. -
So lono- as the company keep Wlthm these maxima they are at
llbelty to fix the rate for carriage and insurance. The com-

‘pany actmcr on the hberty thus afforded to them ha,ve not fixed

“one umtorm rate for all parcels, but have adopted a claqmﬁeatlon;
of . parcels under, which they are charged for according to their )

eontents ~Thus there is a charge for bread, forice, leaves,

0p1um treasme, and various other articles specially laid down, -
and in addxt*«,gn there is a comprehenswe charge which includes
all articles not Spemﬁcally provided for. Some of these. special -
~charges are above and some below the comprehenswe charge for:
ordinary parcels, but all are within the maximum charge allowed"

by Government, and are, thelefore, charges which the compa,ny

may lecrltlmately levy for the mere carriage of parcels. In de-

~ termining these classified charges the company no doubt take
' vauous clrcumstances into conmdera,tlon, fixing the rate low in

. some instances in order to foster the traffic, and hxgh in otherr -

instances where they are sure of the traﬁic and where they feel

the traffic is able to bear such hlgh rate without dlmmlshmcr its.
- volume.  In this way the company has’ ﬁxed a low rate for leavesv
- and'a high rate for treasure, but ea,ch rate alike i is the mdmary iy

nda

" P Al L
orave f.ut t‘up uuuab\: Uf guuda Uf thuu Pruuu.,u.l.al. de.bb .uus lb

 eer tmnly, as I have shown, W1thm theu‘ powers. I fail, therefore

-entxrely to’ see how in paymcr thls ordmary rate for treasure the
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‘consignee: pays “an mcreaqed charge for the sa.fe conveyance of

CiGrear ~the same.” - ‘He pays t.he ordmary charge for the carriage, and -

“no ‘more and no less."

“In addition to this ordinary rate the company make an.extra -
charge for what they call “insurance” in the case of the valu-

able articles specified in’the schedule to section 11 of the. Act.
‘About this there can be no mistaké. In their tariff of charges

they say in'so many' words (page 67 of ‘the Company’s book of

rates) referring to section 11 of the Act that they are not respon- .

sible for loss * * % of gold, silver, &c., “unless an increased

- chai'gé for the safe conveyance of the same is paid.”. This =
“can mean nothing else than an increased charge over the ordinary
" -.'charwe for the carriage of - the particular article specified in the
- tariff. Amc]e 40, clanse 2, a,t ‘page 68 of the Companys book ot'

——— oot

‘].B:DBS IS HUIJ'.I more Lledl J.Ilbura;[.lbb C lda bb are .lu. 811 Cases .
‘made in addition to the ordxnary charges for the conveyance of
treasure * * % ¥ and must always be prepaid. - The‘:c(')nw- it
tents of packages which are insured must always be examined.” e

Now this ** increased charge” is not levied on the wemht of

* the article carried, but on its value. In this case also the Gov{

ernment have given the company a free hand below a- certam f

maximum.  The maximum allowed by Goverwnb is 8 per?
- cent.- The company charge a- percentage vayying from }t0 1.
per cent. "_,[‘he, confusion in the present case has probably arlsen..'f

from the use of the word “insurance” in the tariff of charges..
The use of the word has arisen in this way. A common carrier .

in England is often spoken of as an “insurer,” not because he:
“insures” in the ordinary acceptation of the word, but because:
“he warrants or contracts that he will (with specified exceptions)
carry and deliver the goods entrusted to him safely— Bergheim v...
'-.""The Great Tastern' Railway Company'®. ‘In the case of articles of”
~ small bulk and ‘great value (being above the value of 10£) the -
- Carrier’s Act 33 Geo. IV and 1 Will. 1V, ¢. 68) enacted that a
- carrier should not be liable for their loss. (not arising ft om the -
! ielomous act of his servant) unless an increased rate.of chartre was:
"'pzud over and above the ordinary rate ; and the third. sectmn of
* the Act referred to- parcels upon which mcreased mte was p:nd as."i

W 30 P. D., 221. :
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« msured » Hence Judges in: England have’ referred to the
payment of such incréased charge ‘as an “insurance” (see for
example the language of Channell and Wilde, B. B., in Behrens v. "

Great- Northern Railway. Co., and the word thus became the.

usual -term to" denote- goods upon ‘which the increased rate was .
pald In the present ease the increased rate was not pald andin’:
my opinion the plaintiffs. have not, therefore, paid “an: increased "
cha.rge for the safe conveyance of their specxe within the mean- "

ug of section 11 of the Aect. . L

- The more difficult questmn hence arises, Whether inasmuch as~

the company did not call upon the plaintiffs to pay such increased

charge (which I shall now refer to as insurance”’), they are-

liable as if thé same had been paid. In orderto decide that
question it is in the first case necessary to- determine what
actually took place before and at the time when the box in

“question was veceived by. .the company for carriage from:

Byculla to Saugor. It appears from the plaintiffy’ letter of

- the 27th May, 1830, that their practice (as well as that of

_other native merchants) was to send specie by railway un-

insured.:  The plaintiff writes that the railway. fare at the

-rate chargeable for silver was paid for the parcel; and adds :

i Relymcr on the strict supervision and just dealings of the Rail-.
way.- auth01ft1es valuable parcels without bemo insured are’
generally transmitted by ratdways, but hardly such a case as
- mine happens” A person who. described hzmsclf as commcr on

_behalf of the plaintiffs replied to Mr. Conder, in answer to the

,v_questlon why the plaintiffs had not insured : It was not worth '

- while. They are constantly sending parcels of large value all

_over the country and they never lost anything. » (. M. Fonseca,
.the assistant parcel clerk, who booked the box in question, said

that he had often specie from the servants of the plaintiffs who

 handed him the box, and that they never insured. Motil4l

- Panalél says that Buria, who went with him with the box to the

- station, told the parcel clerk that it contained three bags of
- Rs. 2,000 each.. It was welghed at 2. ‘mans (maunds) and 5
_',gseers, and he: (Motxlai) asked the clerk to. ta.ke the money and

give him. the_bl“ll ‘He. pmd what he was -asked.- (Rs 18-1. 0) and.

(1) 6H &N 356
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‘pan y®, well ascertained. -1t is this : —If the sender declares th i
nature and value of the articles, and the ‘carrier has the proper:

* notice affixed in his office, he may demand an extra charge i
" according to such notice. If he neglects to demand it, the '

5 THE INDIAN LAW. ;EEPQRTS- (YOI XIX:-

L]

t. o 'I"Ln s'ngnrnnn vm‘_au1 'hnv 'l"mph'nq ’)n 'P Y.
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.The . man brouoht W1th him, Rs, 20 or. 30 only to pay the fare.

He did not; he says; insure the box -nor did Fonseca ask hm;t |
‘whether he . Wlshed to, insure. Burla. says pretty . much the

- same,’ adding that he shook the bos:, and the rupees _]lnoled

Fonseca  says - that he. wvas, told the . box conta.med “ chdnds,.
rokra.” and did-not ask- and was . not told 1ts value, but a,dmlts
.UH&U ne neara me men Sﬂ:y Uﬂd:l'r Uﬂ(:‘;l'(i were .l\cb. U,UUU ul b}ic bO'X'._ )

.......

" From this evidence the only Iemtlma,te inference Wthh cad -

,be drawn is, I think, that the men took the box to the station .

without - the shcrhtest 1ntent10n of insuring it, and that, lf the

- number of rupees which. it - contained was mentioned in. ~the
- booking office, it was not so mentioned that the clerk might have

the opportumty of chargmrr insurance if- he pleased but only m
the course of casua,l conver satlon. :

 Now the law in. Bnaland under the Carmer 8 Act has’ been, ,
‘since the decision- iun. Behrens v,. Qreat: Northern Railway 00m

sender is not bound to tender if, and the carrier receiving the -
goods is liable for their safe conveyance. - The; ﬁ?gwsmns of'
the Carrier’s Act.are wrapped up in many Words, and are very.
involved. The Exchequer Chamber in Behrens v. Great Northern -

 Railway Company® had doubts ‘as to-their meaning, but - by

readmo' the first and the second sections ton'ether aruved at the

_’mue interpretation of the statute. '(See the judgment of " aIl
g .the Judges in the Court of Exchequer (supm) ) L ..; ; .-,-::. Y

‘ i'a sufﬁe' ent declaratlon of the contents and value came to be

sxdered and xt was declded that it need not be an e‘zpress"

“« There are - about .£1()() worbh of o-oods in the parcel whxeh
were: deseribed;as « sﬂks “—Bradbury V.. Sutten,@} ek, ity
®EH. &N, 366 e @ BWR 800; 21 ib., 128,
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decla,ratlon of the sender ‘made at the time of dehvery ca.lcula,ted”
,-’-to 1nform tho' carrier of" the nature and’ value of the artlcles so R

' . - GmesT
‘as to- enable him to° demand the mmeased charoe was held ¢ Isprans
PEI\II\SULA

suﬁiment R
o : GOMPANY :

“Now it is the second section of the Carrier’s

=
w

thie- carrier to demaud the incressed ‘rate of charcre Sectloh 1‘ jGHAND_'MUit;.
relates to the duty of the sender “of the goods; sectlons 2and 8.
 relate to the duty of the cafrier and his power to ‘make an mereased;‘
- charge. - In-the Railway Actof 1879, as was the case “with the
* Railivay Act of 1854, sections 2 and 8 of the Carrier’s Act are not.;
~ eémbodied. -Section 1 of the Carrier's Act is enacted as section 10
of the Act of 1854 and as section'11 of the Act of 1879 ‘These: .
‘are in substance the same and differ from section 1 of the Ca,lmel S
- Act pnnclpally in this that whereas the’ declaration of value :
- could bemade to any person receiving the parcel under the .
 Carrier’s-Act, and-an engacement might be: accepted by him; the
~ Indian Actsprovide that the increased charge shall be- accepted by
- some railway servant specmlly authorized in this behalf. It does>
- not seem to be necessary that. the declaration should be made to
 the latter, °ct10n 11 after providing -for the: O’eneml non-lia-"
- b111ty of the company for articles of value tuns thus:—“ Unless
- at the tlme -of dehvery the valie and nature thereot have been -
declared by Tz person ‘sending or delivering the' same, and an
- increased- charge for the safe: conveyance™ of “the"same. or an’
- engagement -to- pay such chalge has been: aecepteﬂ by son.e rell-?-;T;
‘way servant.specially authorized in this behalf.””* 1t appears to*
me. that. 1ead1no' that sectlon alone and. without the addition of
- a, section. s1m11ar o sectxon 2 of the Carrier’s Act, which the
’ Courts in. Encrland had to read in. .combination - Wzth the first
~ section, 1t 1mp11es that the sender of the o*oods must make the
declaratlon in such a. form as- to invite -the company to make the -
insurance . chalge and that otherwase the company are not -
ent1t1ed to demand 1t This. was the .view taken by the Hlo'h
o Court of. Madraq in, Venkcetgwhalw V. bow‘,h Indum Railway Com-.
p@pym That case, rI thmk in substa.nce governs the case before
.-‘;jus ‘It may be that (as was there suggested) the company may;"
it they please,(wmvetthe increased charge ; butqf it:is Wawed it
By ¢1> r LR, 5Mad., 208 A i
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. must be on the declara,tlon of va.lue and the mvxtatmn to msureifj :

the company nho alone is entltled to bind the company in such;‘

* matters.

The station masﬁers are vundér.a_'rbiele 40 of the (Té_zt"‘iff ‘Charges,
as a general rale, anthorized to insure, but ia case of insurance -

~above Rs 5,000 ap'phca,tlons for insurance are to be referred to _
~ various specifizd officers. L ‘do nob say that if an offer to. in- ",

sure were madle to the parcels clerk, and he received the insur- -

“ance money for the company without referring the matter.to,
 the station master, or if; in the case of large insurance, the latter .

“neglected to refer the matter to the higher authorities and re- -

ceived the insurance, thé_c_ompany would not be bound; but I
am clearly of opinion that a mere casual conversation as to the
contents of the parcel taking place before the parcel clerk,
throuo'h which he becomes acqumnted with its wvalue, does not
bind the compury to make good its contents or operase a3 aa in- -
creased chargo for. the safe conveyance of the same, or an eno‘ao'e-«?

‘ment to-pay such charge accepted by a railway servaat specially.

authorized in this behalf. *To hold otherwise woull be in effect:
to deprive section 11 of the Railway Act of all force, The
circumqt,a,nzw here are similar to those in Robinson v. The
South-We-tern failwuy Company, a case declde%fn‘dur 17 and
18 Vlcb e. 31, s. 7, which is in the same lmes as thu Carrier’ s_

A L.
Act. The pr esent 1::, buchLULL, an a Jw uw % case t.o that.

l ihave given my reasons ab lencvth in this case, as the con-la- .
sion I have arrived at differs from that of the Caleutta High
Court Bzach in the case of Secretary of State for India v. Budfz.uf?

Nath?, t()mposed of Judges for whose opinion I entertain sin-

‘eere respect, unless indeed it be considered that that case was'
’declded upon. the speclal facts stated in the case which the judg--
‘ment does not 1efer to. Ido not consider that it makes anyi,

dxfference in the constructlon of section 11 whether \ we regard thej_
decision in Kuverji v. G. I, P. Reilicay (fompany(” as overruled ;
by the Irmwady If’lotz&la Company . Bugwwndwss'*) and Gko‘

- (1) 34 L. 7. (Cry234. - O LL:R, 3.Bom.,,109.
@ I L.R,, 19 Cale., 988, - ¢4): LRy 18 Ind, Ap., 121..
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Court

“suit dxsmlssed with costs throudhout -
‘ ' Appeal allowed

-

C March 1 1895. The respondents a,pphed under . clause (c)
: E'fsectlon 595, of the blul J;’rocedure bode for leave to a,ppeal to

:; the Puvy Council; but the application was rei:used

Attorneys for appella.ntb --Messrs. thtle, Smith, N zcholson and .

ﬁBowetz .

W1, L. B., 18 Cale,, 427,

AP PELLATE CRIMINAL.

Before Jlr J.-cstzce Jardine and Ma. Justice Raxwde
- QUEEN- GMPRESS v. PAHUJI AND ANOTHER® . _
_E'mdf'nce Act (Lof 1372), Sec. 80 —Confession of co-pi zsmm «-Jom Erial— -
: Plea of guilty—Evidence, el

“Aand B were eha,rvred Wlth niarder. . A pleaded gailty, bub he was o5 s convicted

or sentenced till the conclusion of the trial of his fellow prisoner B. e Sessions
Judge, holding thﬁ%d“oth the accused were ]omtly tri-d for. the sune offence,

took into consmeratxon as aga.mst B the confessxons s 1e hy A aud couvzcted.

vboth of marder,

Held that after A had pleaded guilty he conld not b° trea’ced as: bemg Jomtly f ;
tried with B. A’s confes<uns wers, merelore, pot admissibie agaiust B unaet sec- :

t.mn 30 of the Indian Evidence Act (I of 1872),

-THE accused Pahu.p and Méanik were commltted for trml to the "

Sessions Court at Dhulia on a charge of murder under section

/302 of the Indian Penal Code (XLV of 1860). Minik (accused

‘No. 2) ple‘xded not guilty, and claimed to be tried. Pahuji
(accused No. - 1) pleaded guilty, but he was not convmted. and’
sentenced txu t;he conclusion of the trial of accused No. 2.

‘The Sessions Judge, holding that both the accused were being -
_}omtly tried for the same offence took -into consideration as
_against ‘acensed No. 2 the confessions made by accused No. 1,

under sectlon 30 of the In: han Evidence Act (L of 1812,)
) | ‘ S *Conhrma.txon Case, No, 34 of 1893 '

2ok am therefore, Of 0p1mon t,ha,b the company are protected m; o
thls case by the provisions of section 11 of the Railways Act,
1879, and that the appeal ouO‘ht to be a]lowed a,nd the plamhﬁ‘g P

Atborneyé for respondents -—Messrs szqforol Bmder and Go.
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