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’made in this matter must have led the apphcant to fcar mwht
be ‘perpetuall ' R

apphcant. : £
4 pplwatzon J) cmted

Attorneys for plamtlﬂf ——Messrs. Maneklal and Dimodar.
_A.ttorneys for the defendant :—Messrs, C’mwford _szrder ‘ é’; "

, Co., and Messrs. Tyebjz and Dayabha@.

: ORIGINAL CIVIL,

?‘quoré Mr. Justice Bayley (Acting Chief Justz‘ce) and Mr. Justice Farran.

BA'LA 'RA’M HARICHAND AXD OTHERS, PLAII\TIF]‘S, ». THE SODTHERN

- MARHA'TTA RAILWAY COMPANY, LIMITED, DereNDANTS*

-Ji’aihéay‘ G’ampany'——Liab;’lity for losé'of goodsF--Railzvays Act, IX of 1890, Sec. 75.

2 (1) Thé’ words * loss, destritction or ‘deterioration” in 'section 70(1) of the Indian
, Raxlways Act, IX of 1890, include.loss caused by the criminal mxsapproprm.hon of
v the parcel by a servi ant of the railway a.dmlmstratxon in charge thereof. ) '

¥ Sult Now 1019 of 18 94 .
(1) Sectlolg 75 of the Indlan Raﬂ“ ays Act IX of 1890:—

i “75 (1) When any . articles mentioned -in the second schedule are contamed in

‘any parcel or pacRage delivered to a ra.ﬁwa) administration  for carriage’ by g
-railway, and the value of such articles in the parcel or package exceeds one hundred
rupees, the railway admlmstratxon shall not be responsmle for the: loss, dest1uc~.-~

tion or deterioration of the parcel or package, unless the person sending or delivering
the -parcel or package to the administration caused its value and contents to be de-

clared or declared them at the time of the delivery-of the parcel or package for carriage

" - byrailway, and, 1f so required by -the admmlstratxon, paid or engaged to pay a per-»
, centa«re on the value so declared by way of compensa.txon for increased risk. ‘

~

8 (2). When any parcel or package of which the value has been declared under sub-
section (1) has been lost or destroyed or has deteriorated, the compensation recover-

~ablein rcspcct of such loss, destruction-or deterioration shall -not exceed the value .

0 declared and the burden of proving the value so declared to have been the true
© value. shall, notmthstandmo' anythmfr in the decla.ra.txon, lxe on the person clmmmv
~the compensation, o I R e e

eyrA railway administration may make it'a coudthon of carrving & parcel declared :
' to 'gontain -any article mentioned- in:the- second schedule that a railway servant:

‘mthonsed in this behalf has been satisfied, by exammatxon or otherw:se, that thepare el

i ctualiy contams the artlcle declared to be therem
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- Lordships’ consideration are as follows:—

'THE INDIAN LAW nneoms [von. XI"";"

o

(‘)) Under sectmn 75, n~F ﬂmi— An(» [y nnnps.m-x Hmi’ 'hnfh va‘lnp mul Mmtonh n'F n’-‘;:

parcel (1f over Rs. 100 3 in \a.lue ) should be declared before the ra11w ay administra-~
tion can be held liable in respect thereof. o

" (3) The payment by & consignor of ‘silver coin of the specie rate required by the'
general revulatxons .of .a Railvay Company to be paid for the carriage of such

~ goods is not snch a payment as satisties the reqmrements of seetxon 75 of the Indian
»Razlw ays Act, IX of 1890, .

Case st.ated for the Oplnlon ot‘ the High Court under section

69 of me r’resxdency Small Lanse bourts Act (Av of: 1&54} bv -
‘C w. Clutty, Chief Judge :—

“This was a suit bxouoht by the plamtlﬁ'b to recover from v

‘_‘ the defendant company a’ sum of Rs, 67 2—-14-6 being the value of a
_parcel of Rs. 700 in cash, consigned by the plaintiffs from Sdngli
to. Bombay, which the defendant company failed to deliver, less
a sum of Rs. 27-1.6 pald ‘to the pla,mtsz in 1espect thereof by
the pohce supermtendent of the defendant company.

g, The facts of the ea.se too'ether wzth the reasons. for my

demsmn are fully set out in my _]udo'ment dehvered on the zithf'fE

July, 1894, of which a copy is hereto annexed a.nd to whxch forf

brevity’s sake I crave leave to refer.

«3, The questions. of. law - Whlch I beg to subrmt for theu‘;\

&

- (i) Whether the words ¢ loss, detenomtlon or destruetxon of ’,

~the parcel contamed in section 75 of the Indiart Railways Act, "
1890, include loss caused by the criminal misappropriation of ",
_the pa.rcel by a servant OE the railway administration in cha,ro'e

thereof ? . L
e (n) Whether un&er sectwn 75 itis necessary that both va,lue :

f.;}'and ‘contents - of a pa.rcel (if over Rs. 100 in value) should be ..
declared before the ra,llwa.y adrmmstra.tmn can be held hable in-
respecb thereof P . . ;

ek (m) Whether the pla.mtlﬁ'b ha,ve satxshed the re quzrements of‘f:

B sectlon 75 by paying for the pa.tcel in questlon the special  rate '
" required by elause 50 of the defendant company’s rules (p
- Exhibit I) to.be pald for the ca,rmave of trea.sure, &c

.47 of

o« (iv) Whether the percenta.o‘e on the v&lue, mentxoned i
tlon 75 whlch the consxgnor s, if reqmred by the admmxstra.txon, %
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: to pay “or- engacre to pay by way of compensatlon for lncreased'v 1894
- risk, is ‘equivalent ‘to insurance as preserxbcd by. the company’s BALAP,{M
bye-laws and rules ? ; Hamonmn

g THES M :
'«4;" The suit was dismissed by me subJect to the opmlon of .. RAILWAY

Nasens s ¥
VOMPARY,

their Lordships on the above questions, The plmntlff ha%x Lnwrep.:.
deposited in Court the professional rosts Rs. 51 awarded against
o h1m together with Rs. 50 to meet the costs of reference

bIause 50 referred to in the third questlon was as follows. CTIE
was contained in the company’s book of rates, and laid down the :
following regulatlon with regard to the carriage of specie :-

« 50._ Specze -—-(a) Trea.sure mcludmg specle, bulhon gold’ and sﬂver com,
= ;]eweller) s trmkets, plate, &c., sha.ll be carried ab the followmo- rates viz, — -
’ : : ' o ‘ Pxes per m:mn(l .

: _ o ) per mxle. -
Un to 27 ma.unds T P2
Above 27 andupto 81 maunds .. - 2
8L do. 20, ek e e e 13
Over 2;0 maunds . el wee. e e e 1

"fI’lovxded tha,t ‘the . ~charge for any quan’mt) shall not be Jess than that for a smaller
quantxty accordm« to the above scale. .

: : « Insurance Raes. . L .
: “’54 G’oods or Pareels,. (@) The ra.tes for insurance of goods, parcels &c., shall be
- as follows f—

R ..,,'.._{" '

% Gold and sﬁver 'md ot.her emcep’ced artaclcs—? 'mnas per | 100 ‘miles or fraction
of 100 miles, o ’ ‘
@

“«‘Subject to a maximum of one per gent.

- The ]udoment of the Chief J udge of th Small ' C.auée‘ (‘vac'>11\1jl';<.'.j
dlsnussnw the suit was as follows :— ' : '

RN UDGZ\IB\T :—This isa suit brought by the plamtnTs to 1ecover from the defend-
ant company ‘a sum of Rs, 672-14-6, the value of a parcel coritaining Rs. 700 conswned

* from Singli to Bombay by the last plaintiff ‘Rémchandra Day é.iém, which* parcel the
defendant company failed to deliver, but on aceount of which they have: paxd to the
n]amtlffs Rs 27-1-6. :

_This ‘is & case of some xmportance 0. far as 1t deals Wlth the respousnblht_y ofa. ‘
' a1lway a.dmmxstratxon under the Indian Railways Act, 1890.-

_ Thé' fa,ets, except as towhat took’ place With' regard 0 the declaratlon of the parcel .
are not i dxspute. -On the 9th Juné, 18915 thé plaintiff Rimchandm I)aydrém ms'hed '
o conmgn a parcel of Rs.700. from S4ngli (where h1s firm is carmed onin'the mame
Qf Raghunéth -R? unchandra) to Bomba,y. He accordmgly <ent the box contmmn'r thc ,
lupees by lus man Ganu Rendéla to onie’ Ramchandra Ganesh at Sz’mo'h ‘Stations It
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A destination at Bombay. Some days later, in consequence of its nou-arrival, enqmries

WCLT LLLDI Uy

-supenntendenb of the defendant company has rebumecl to the plaintiffs a sum of

) defenda.nt compauy have not discharged the onus which lay upon them of showmgf}
' ,that they had fulfilled the duties of & bailee as 1aid down in ‘section 151 of the

~ their own witness Mr. Lindsag, who_ ‘gave his evidence most fa.u'ly and’ canchdly ;

| ‘sibly bave acted. In the first place, they engaged this guard ] Belcher and put him

THE INDIAN LAW REPORTS.  [VOL.XIX:

_‘I..-\-..J.. lacmnc) tan mnlwiﬂom nnﬂ Rncm nmnmanmnnl' hnm n’xmz- bl-ﬂi&“n-““
Uaiies 8 & ma g R :Anethed

appearst

for various mercha.nts R!smcha.ndra. Ga.nesh tendered the parcel to thc ass:staﬁf.‘statmn_

. master, who asked him what it contained, to which he replied rupees in eAshy R
" chandra Ganesh also stated before me that he had told the station master the amouut‘
* This was not £ill he had been recalled and the question put to him, by the’ Cou;?‘ o

consideration of the whole evidence I am inclined to think that nothing“at all” was w&

“as to the value of the parcel ; that no questxon was put by the a.ssxstaut statxon master
-as to that but that ke ~merely- enqmred the conteuts and made out the vanous docu-'f

ments as for a parcel of silver coin weighing 10 seers. . The charge ma.:le was ﬁf%e‘en .
-aunnas, in accordance with the ra.bes prescnbed for treasure, which charge was pm& by :

& ‘Rémehandra Ganesh. The assistant station master, it is true, states that he asked'
Rémohandra what was the value of the parcel, and that Rim chandra rephed that he
did not know. I-do notfeel disposed -to accept this statement as aceurate,. It i§
[l1mproba.ble that the a.smsﬁant station master would recollect exactly what was smd_
’ more than three vears ago I thmk it" mote probable thab it never occurred to exther.,
 the assistant station master or Ré.mchaudra to think of the value, and that the parcel.
-was despatehed in- what appears to have been the usual way, namely, on payment of
the mgner rafes req_uxrea. for m‘easure, bat without insurance. The parcel was quly;;:,.
“handed to the guard ot’ the tram by name Belcher. On the arrival of the tra.m at':'

Poona no such parcel wa.s delivered by ths guard and of course it never reaﬂhed its

ware mado and it ulhm-:xh:lv anmmmd that the 'nm'mﬂ had hom’\ ifrﬂ:m hv Baleher, "He

was subsequently put on his trial in respact of the theft, to which he pleaded guilty, ami
was sentenced to a term of imprisonment which he is still undergoing, The pohce

Rs, 27-1-6, the pros eeds of sale of Belcher's effects, It was admitted | by the pla.mb-
iff’s pleader -that the pla,mtﬂf considered that he had no remedy against .the defendg_.‘_{
ant " company, bub-in counsequence of the decision of Starling, J .,c reporﬁed -ab;.

-1, L. R., 17 Bom., 723 he was induced to file this suit.

© The defendant compa.ny raised three defences : (i) that the goods not having, beeu
properly declared, the company are not liable under section 75 of the Indian Raxlwaysf'_
 Act, 1890 ; (ii) that, if the goods were so declared, the company took such care of the
"sameas was reguired by sections. lol and 152 of the Indian Contract Acb (m) tha"
the pa.rcel dxd not contam Rs. 700, :

As to t‘he tlnrd defence, the statement of Ré.mchandra Daydram, that he saw the -

Bs 7 00 put into the box and sent to the station, stands uncontradicted,. and I see o

rea.son for supposmg that the pareel dxd not conba.m the number of rupees alleged

As to the second defence 1 think - that there can be no doubt wha.tever tha.t the‘;é

’Ind1an Contract Act, -Bo far from proving that they have, by the admmsxbns of

shown that they acted in this matter as, in my opinion, no prudent man could pos

ina posxtxon of trust thhout making any enquiries as to hlS character and ante-;iz
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anowed himto. remain in a . position where the highest mtegrlt.y was necessary,

The only reason’ for so doing seems to be that they were much in need of guards,and
thoughb that Belcher might be able to clear his character. As these facts were known

.4-0 ths 5e?eﬂduut cnnnpan.l’y in \Tau- TRQ‘I nnﬂ the theft nnm’n'm:ﬂ in .Tnnp I Rm gfwmorhr v

‘of opmmn that in this case the defendaut company cannob shelter themselves under
the" provisions of the Indian Contract Act by saying that they have acted in thrs case
as a-prudent man would have acted. '

'I now come to the consideration of the first issue. This twms npon the inter-

_preta.tmn of section 75 of the Indian Railways Act, 1830, I may, bowever, first
‘deal" with the argument of the plaintiffs’ pleader that that section cannot absolve
*the defendant company where the loss, deterioration or destruction has been
caused by the criminal act of one of its own servants. It is certainly noteworthv
that the words “ in any case >’ which occurred i in the corresponding section of the
“Act of 1854, and which were the subject of judicial interpretation in I, L, R., &
’\hd 208 (Venkatachala v. Southern Indie Railway Company) do mob occur in
thxs -section, bu’ then again there seems to be nothing in the Aect asitat present
stands to except the case of the loss, &e., oceurring in consequence of negligence or
“misconduct of the company’s servants, and to say that in such cases responsibility
shall a,t.mch. 1 think, therefore, the section must be taken £o cover all cases of
lossés,’ destrnctmn, deterioration of parcels under whatever c1rcnmsba.nces Nor, I
thmk ‘can much i Jmpor tance be attached to the argument of "\Ir. Manohashankar
‘that there was no loss of the parcel in this case. It was lost to the defendant com-

pany and to the plaintiffsynnd I do not think it can be said not to be so lost because

:an employé of the company made away with it,

Then I cotne to the final question whether these goods were proper] y decla,red ‘
Having regard to the evidence, I am unable—and I regret that I am unable—to

find that they were so declared, The section distinctly stated that the person
dehvermg the package to the administration must cause the **talue and contents”
“to be declared or declare them. Now. here no value was declared. The declaration
‘of the value" lias become a far more 1mportant intident under this new Act, inas-
gchh as the consignor must 'give the administration the opportunity of claiming a
percentage on the value declared by way of compensation for inereased risk, Un-

less the value be declared, the percentage cannot be ascertained or asked for. I

think,’ therefm e, that the declaration of the value must be regarded as a cond1tmn

plecedent to the attaching of the responsibility of the defendant company. I do-
ot think it would be obligatory on the defendant company to enquire what the

valte 1 was, 'This must, it appears, be declared by the sender. In this respect the
wordmg of the ‘Act has been changed ; and it seems to me that this case is so far
dxstmtmmha.ble from ‘that decided by Starling, J. I do not think that under this
segthnﬁ; is enqugh to declare the contents and pay the higher rates as laid down

mes were then mstxtuted, and although they a,lmost mtmedla.tely
:ir m that he had been dismissed from the employ of the Indlan Mzdland"

mputea to him senous llengCU of u.uuy, uley !L@VC!‘\:BCLCSS hbyb lﬂ'ﬁl Oil & auu_
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Act IIT of 1865; Russell and Bayley on Rallways \at p' 33 5 i

A,,"»T]w G.T. P. Railway Compa,ny(‘)
_ i _

'THE INDIAN LAW REPORTS. - [VOL. XIX;

for treasxire “The admmxstratmn must also have the opportumty of demandmg a:

percentage. It is not for me here- to rule on the rights of the defendant compq.ny;

to fix the rates or make byelaws, but I may mention that byelﬁw 26, _uhxch purports

6 be an abstract of the Indlan Railways Act, 1890, section 75, gives anything : but

" ‘a correct view'of the provisions of that section, and the'dearee of- lesponsﬁnhty
or exemption from responsxblhty attaching to the company under ity ‘

‘AsT said, 1 rearet to come to this conclusxon, as it seems_to me tobe a ¢aséwhere .
the defendant corpany ought, if posmble, to be made responsxble. As both partles':
wish the case to go to thé High Court, I make my judgment contingent on the '

-opinion of their Lordships. That judgmentis that the suit be dxsmlssed and Ls, 51 .
. certlﬁed as costs of the defendant company.

' Lang (Advocate General) for the pl-untlﬁ's «—He referred to -
Act IX of 1890, section 72; Hearn v. London and South- Western .

- Railway C’ompanym Skipwith:v. The Great Western lewa, 1y

Company® ; Akb }xVIII of 1854, section 10; Secretary of State _

-~ for India v. Buol w Nath® ; Venkatachala v. Qowfﬁ Indian Razl— :

-way Compan J“"" 'Rmsett v. G. I. P. Railway ('ompany@f

“Inverarity for defendants :—He reféerred to the Indian- Carriér’s

Robinson v. The South-Western Railway  Compan J(") Venl»ata;__
chala v. South Indian Railway Compcm J(4) 1lloor 'Ko*zstmah v.

‘ ‘.A \t the con li ion of the argument the Court found as follows
~In the afﬁrma.twe on the first and second questlons referred by
‘the Sma,ll Cause Court. In the negative 0n9the thn'd questlon.

No answer was glven to the fourth question. .

4 Attorneys for the plaintiffs :—Messrs. Matubhai an(l Jannetmm.
Attorneys for the defendants .—‘\Iessrs. C’; awford Burde. and

: 00 'q- .
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