LT “ 1894

BALKRISHNA
MV AMANAIT
GAv.waR

- JASHA FARSI

- SHIREL,

T @very year c"i/o luub
~and .:v;yll give back the same when you may demand the same.”
" As the rent would not be payable until the end of the year, th1s
~language would seemto imply that the landlord might put an’
“end to'the tenancy and demand the land at the end of any year
“and W1thout giving ' previous notlce of any . partlcular perlod i
'- 'I‘he coutmct between the pa1t1e% would take the case out of\
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‘which an annual rent was reserved, but the tenant, awreed & to
‘vacate when asked to do so by the landlord.” .

In the present case: the land is found' by the Dlstmct Courb to

: able to turn hlS tenant out at any moment durmd the year. \ ’.l.‘he

tenant says: “I shall pay you the amount of the annual rent

‘as “you c]-\n" lran'n +ha egnﬂ auurTn w-ln
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m

‘immediate possession in’ the middle of the cu1ren year
must, therefore, dismiss” the appéal. SRR

Appeal d zsmzsaed

O_RIGINAL. CIVIL.
Be)z't;re M. Just%ce Fm‘mn. -

THE ADVOGATE GEN ERAL OF BOMBAY, PﬁAINTwF, fv. GA NQJ I
' ALHA’I, DEFENDANT.® ’

\ C’ontemjjt of C’ou rt— Punishment by Y zm_prwonment-—?ractiw.’ .

e 011 1st September, 1890, in an administration suit in which Gé ingji Akh#i as, e';—'éé

..cutor of a will was defendant, a receiver was appointed, and Géngji Akhiiwas Ordered ‘
o deliver to the receiver certain Government promissory notes of the- value of Rs.. 45,000
‘belongmg to_the estate, which was the subject-matter of the suit, - He did not obeﬁ-.,
“the order and absconded from Bombay, and on 16th March, 1§91, in his. absence }
.."rule for his’ attachment for contempt was wmade absolute It was afterwards ascer- .
: tamed that he harl used the notes for his own pnrposes. A warrant was 1ssued for Ius

+

' paqsed a money decree in the a.dmmlstratlon smt agamst the defendant fo Rs, 80,000’3;-

*,Suit No, 212 of 1889, .
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: eﬁa :coste'.‘ - The sentence passed upon the defendant for the criminal offénce e‘xp‘iied '} 1894. '
“on the 22nd October, 1892. Applications for.his release from imprisonment under = ADVOCATE -
he order’ for contempt were made in December, 1892, and 10th April, 1893 but were GENEBAi'; OF

refused Counsel now moved again for his release; .. Bompay:
Held that the defendant should be released from nnpnsonment, The nght of the @ Af et
- plaintiff to demand the promissory notes from him was merged in the money decree. . AKHAL

' The right to demand the notes was gone, and’ the order that he should deliver them up.
to the receiver had ceased to be operative, The commitment, in so far s it was .
-intended to enforce obedience to the order of the 1st September, 1820, could no longer‘
“be continued on that ground. It was the decree now and not the order which consti- '
~ tuted the measure. of the obligation between the partles. That was a simple money :
decree, and it was contrary to the expressly declared will of the Legislature and to all-
anodern principle and precedent to keep a defendant under commitment for contempt
to compel him to pay a money decree. 1f the attachment order was regarded as &
- punishment for the defendant’s offence in not having dehvered up the notes, ‘the
punishment should be commensurate with the offence. Imprisonment ander it could
not be indefinite. By section 493 of the Code of Civil Procedure (Act XIV of 1852)
the Legislature indicated that such imprisonment should not extend beyond six

: mnnf‘hc The defendant had. howavar been in 1cn1 #n‘- more than #mnhf\v mnn“l\e '
=40 DEICRClAL Q4G, A0WeVer, Jaia LOF IOSe Oiivilde

: qu the criminal offence he had suffered the punishment to which he was septeneed,
ﬁ}-;.a.nd the Court; would not be justified in indirectly adding toits duration; :

‘\ APPLICATION by defendant for release from 1mprlsonment for
i contempt o -

Tlns was an admmlstra,tmn suit, and on the 1st September ’
1890 the Cqurt made an order appointing & receiver and re-
straining the defendant Gdngji Akhdi, who was the testator’s
exeCIltor from dealtag. with thé testator’s estate, and Orderino : A
“him to dehver over to the receiver certain Governmenb prorms- "

sory notes of the value of Rs. 45,000 mentioned in his invent-
ory as belonmnv to the estate: | e

The defendant did not obey tlns order, amd on the 16th Ma.rch,
' 1891 a. rule for his attachment for contempt was made absolute.
" This order was made in his absence, as he had then absconded
) from Bombay. : T _ .

the Government promissory notes in question for . his own pur-
poses, and an information was accordmgly laid - ao'amst him by
 the receiver charging him w1th criminal breach of trust. A war- .
‘rant was issued for his arrest, under which he was apprehended :
-and brought to Bombay, and on the 2ard April, 1891, he was

it
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Coturt for his release, and refused. A second application.

'made on the 10th April, 1893, but was also refused.

" been severely punished both criminally and ozvxlly. 1 have lost i in tra.de all tha.t I”

B I.nnat.e condition ana oruer in .y ulbumrgt'u

 1ng\ +hn nnhfnrs Ar-f' TRRQ eﬁr‘ 4 (qf'lf‘ n2 ;md Sn VlC,
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convmted of the abox e oﬂ'ence and sentenced to excrhteen months
'rlgorous 1mprlsonment

Previously to his trial (mz. on the 9th April, 1891,) he had beerr-

committed to jail for contempt of the order of September,: 1890, -
'So that after his conviction at the Criminal “Sessions he - was’ m
 jail both under his sentence and under the order for contempt

" On the 15th December, 1892, an’ apphcatxon -was ‘made 'to’ the

JRPUN: R y

“ Counsel now moved in accordance with notice of motlon, da.ted

‘E'ch July, 1894, for the release and discharge of the defendant
'Géngji Akhdi from jail in which he was confined under the _
' Court’s order of 16th March, 1801 o

In hlS afﬁdavxt the apphcant stated (inter alia ) as follows —
%1 have been in jail for contempt ever sincé the 8th' October, 1892, on which: day i;he :

- sentence of eighteen months inflicted ' on me expired, 1 say"that I have already

severely suffered for what I have done, and repent for the same. .I have no means<

wiﬂa‘éuvcx £ repay {5 the €a+n4’a what T have “‘n‘|ucppvnpmo+nr‘ and for uvlnnl. T T»m

had withdrawn from the estate, and have not in my possession any portlon thereof
nor am I contumaciously keeping back any of the said property, My’ further

détention in jail will do nogood to the estate of the testator, but it will bring an end‘

t6 my life, Iam an old man fifty-six years of age. T have suifered heavxly for my
faults, 1 admit that I was wrong in applying the propelty of the estate to my owu
busmess 5 but I have been punished heavily for the same. I do not ask for any. release
from my ha,blhty to the estate, but onlg, the discharge of my person from Jailo 1 am-

. willing' to ‘make “every restitution ir my power to the estate, ° If Tam dxseharged T

shall be able to do some business, and from the income or profits to make good the

" loss to the estate. I am in an extremely feeble state of health,  About six weeks
-« ago. 1 Tost my son, who was eighteen years of age, and this fresh calamity has cons:der-'
* ably added to my already severe afflictions and has crushed me and my famxly. 0w1 g
'j_. to my . incarceration in jail my family were left in destitute en'cumstances, bt thls
;..-.flcondxtxon is now rendered helpless owing tothe death of my son, S :

“Under these cxrcumstances 1 pmy that this Court mll have pltg upon m) nf -

Inre Davies®, -

(U 21 Q. B, D., 236,
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Lcmg (Advocate General) and Imeraﬂt 'y for dlfferent partles ,

- ‘Anvoc;m

to the suit opposed the application,

. FARRAN, J.:—My thanks are due to Mr. Scott for his uemperate
.and concise ‘argument in this matter. It is an application on

the part of the defendant Géngji Akhdi to be released from cus- -
tody. - The suit was an administration suit to administer an
-estate which was in the hands of Géngji Akhéi. as executor of
the testator, and in it on the 1st September, 1890, an order was

made appointing a receiver and restraining Gangji Akhdi from
further intermeddling with the estate.. This order directed
‘that Géngji Akhéi should (inter alia) deliver to the receiver the
Government promissory notes mentioned in his inventory, which
were of: the nominal -valué of Rs. 45,000, My recollection of
_the circumstances under which that order was made 1is that
‘Géngji Akhdi endeavoured to show that Nenbai and not he had

-the notes in question in her possession, and did not suggest that

the notes had been then parted with. I was convinced, upon the
‘affidavits, that Géngji Akh#ii had the notes and not the lady.
‘He did not delivér the notes to the receiver, and on the 16th
March, 1891, I made absolute a rule thata writ of attachment
'should issue against him, he not obeying the order in that par-
ticular. Gédngji Akh4i did not appear on that occasion though

he had been personally served with the rule msz, and the rule‘_; _

: *
) vas made absolute in his absence

* The ground for making the order was that Géngji Akhdi was |
contumaciously refusing to obey the order to hand over the notes. -

This order issued in the usual form, and I am not prepared'to

say that it issued in a wrong form, or that the 1mpmsonment .

under it should have been directed for a partmulm perlod
:Where the act of contempt is done, and cannot bé undone, I
.‘wree that the more modern and probably-the more correct
course is to dlrect the 1mprxsonment to- continue for a definite
. period ‘only—In re Davies®. But where the object of the
..confinement is to enforce compliance. _Wlth an order: in the

 future, I think that it might frequently defeat the purpose. of
the order to hmlt it to a.definite period. In many cases the .htx- |

o 21 Q. B. D., 236.
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- to make the order i in the form which it assumed. .
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the commltment is for the purpose of enfowmtr an. order in ‘the
futul e, on obeymﬂ' the order would be’ entitled to his discharge
at once, or rather would obbam it as of course, subgect to anyA
ordel as to costs which the J udoe mwht think fit to make.

After this order was. made, the receiver discovered that Gaxlojl,'

'Akhéi had ‘between June and December, 1889, deposited Govern-
1nent promissory notes for Rs. 45,000:—~no doubt the notes in
- question—with the Bank. of Bombay. to secure advances made
~ t6 him; and that the Bank had sold them in June, 1890, to liqui-
‘date the debt. - Had Gdngji ‘Akhdi ‘stated that fact when the
‘receiver order was made in September, 1890, that order would

have been couched in different terms. ‘But his statement: would

‘have rendered him liable to & criminal prosecution. - Ta avoid
"“this he endeavoured to shift the possession of the notes’on Nen-

bai, and did not even suggest that they were no longer available.

- mhn (“Arl\ + waa tharafars - ]or‘ 1\17 1&13 Fﬂ‘cn ﬂr\r] o‘anr]vnn nmr‘ 7:
. .A.IAU /UL v
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Before the contempt order was made absolute, Géngji Akhsn;
had absconded. The recewel on learning what Géngji A.khél had.

‘done with the notes lzud an information under ‘which he was
- arrested and brought to Bombay ; and on orabout the 23rd of

‘April, 1891, he was convicted of eriminal breach of trust of the

- notes in question, and sentenced to. excrhteen months’ rigorous im-.
prisonment. On the 9th of the same month he had been committed
- to jail for contempt of the Court’s order of the 16th March, 1891.
He was, therefore, in jail under his sentence and the commitment -
order at the-same time, Previous to this, on the 15th January,_ff-_
_;1891 the suit had been referred o the Commissioner: to take -
_‘the accounts of the administration of the estate of the testator
- from the defendant Géngji Akhai, the order. for-the. recelverff
E"‘"’so far as it related to Gang31 Akhéi being continued,: '

The Commxssxoner made his report, ‘which” was not- excepted_

to and was conﬁrmed by the Court, It found  the’ ‘sum’ of‘f‘
Rs 80,000 due to the estate from Gengji Akhai; and in: pur-f,
: 'suance of its terms the Court on the 4th 0ctober 189 passgd)




. VOL. XIX.] . . BOMBAY SERIES, 157

‘a, decree against Gdngji Akhéi in favour of the plaintiff for that ‘1_894; .
~sum and costs. - It did not decree, as in fact under the circum= " xpcocirs
stances it cou]d not, the specxﬁc return of the Rs. 45,000 Gov-. GENERAL 0¥ -

Bosaiy- -
ernment- promissory notes, but was a simple money decrce for A b
‘ e . . ¥ o GANGIL
Rs. 80,000. Under it the receiver’s appomtment was continued. . pxmin

" The sentence passecl on U&nojl Akhéi expired on the 23rd Octo-
ber, 1892.

+:On the 15th December, 1892, Gé.ngu Akhax bV counsel moved )
before Starling, J., for his release. His aﬁidawt expresqed con-
trition for his conducb and stated that with  certain exceptlons
“he had no property. . This application was 1efused apparently on i
‘the -ground that the Court was not satisfied that Gangji was
- ‘not concealing - property, part of the proceeds of the Government -
pronnssory notes for Rs. 45,000, or that it was satlsﬁed that
-“he'was. conceahng such property. A mmxlar apphcatlon made
before the same learned J udge on the 10th Auaust ‘1893, upon
the same grounds shared the same fate. The orround upon which
I conclude that the learned Judge proceeded, was that G4 dngji
Akh{u had not. under these clrcumstances suﬁimently puraed lm '
contempt :

On Mouda,y Iasb ‘counsel for Géngp Akhzu a.gam before me
apphed for his release. 1 took time to consider the application, .
‘as it was opposed‘ by the Advocaté General as well as by Nenbai’s
“counsel, and because I considered it to be a case of 'grave im:’

~ portance upon ‘which another- Judge had alreadv exnressed his

- opunon m a sense contra.ry to my own. -

Upon the facts ‘which I ha.ve sta.ted I conmder that Gxingp
@.Akha.x is.entitled to his release. The noht of the plamtlﬁ' to
“-demand the promissory notes from Géngji. Akhé.l is now merO'ed '

- in: the money decree. The right .to demand the notes is gone
and the order, therefore, that Gangp Akbél do dehver the notes

g to the receiver- has ceased to be. operative. The commxtment
i-a,;uin so far as it was intended to enforce obediepce to the o_rder of
- 1st September, 1890, can no longer be continued on that ground.
- Bven if the: order to deliver the notes could be treated as an
order to replaoe the proceeds or value of the notes thh the.)
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estate——and I donot thmk that it can be 80 t1eated--stlll 1t is the.
decree now, and not the order, which constitutes the measure of
the obhgatlon between the parties. That is & simple money
decree, and it appears to me to be contrary to the expressly de-~
clared will of the Legislature and to all modern principle and

precedent to keep a defend&nt under commitment for contempt

to compel him to pay a money decree. It doesnot, I think, alter’

‘the case Hmi- H\a Court iz led to infer that the dp{’pndsmf. has
.concealed property in- his possession. Neither by torture nor
‘by dread of perpetual imprisonment, which is torture, ought the
Court to enforce its decree. The modes in which a decree can
‘be enforced are pomted out ‘in"the Civil Procedure Code andf

this is not one of them. .

' If the aﬁbachment order is recra.xded as a pumshment for the,
Ottence of f)lle GGIGHQ&HU Udrn Jl AKﬂd;l 111 nUU I].d.VIDO' ueu\ 61'6(1:
up the Government promissory notes or (to read the ordé1 ‘in &

very extended sense) their value, the pumshment ‘should - be

commensurate w1th the offence. "Imprisonment under-it cannot -

‘be indefinite—In re Davies®, * The Civil Procedure Code (XIV' of

1882), section 493; s an indication by the Legislature of the length
to which such imprisonment should extend, viz. six months. = Heré.
Géngji Akbai has been in jail -under the commitment -order for’
more than twenty months, His offence, however, in fhis pa,rtl-
cular case really consisted in his criminal breach of trust. For

) fhaf he has suffered the numshment. to which he was qpnfeneed

I should not be Justmed in mdn'ectly adding to its durahon £ .

T have not entered upon a consideration of the questlon W}nch

“determined Mr. Justice Starling in refusing to release the. ap-'
phcant—-—the question whether or not Géngji Akhdi is conceal-.
“ing property.- “Upon such a questlon all Courts are necessarily
liable to error. If I had the power to continue the imprison-
‘ment because I consider that the applicant is concealing' pro-

perty, whmh I have held that I have not, 1. should hes1tate to.
“exercise it in the fa.ce of the inference to be drawn fmm the :

“want of the effect of the imprisonment already undergone- b_\', the-

applicant: in inducing him directly or indirectly- to- produce the:
concealed: property—an 1mpr1sonment which the orders already

~ (121Q.B. D, 236,
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’made in this matter must have led the apphcant to fcar mwht
be ‘perpetuall ' R

apphcant. : £
4 pplwatzon J) cmted

Attorneys for plamtlﬂf ——Messrs. Maneklal and Dimodar.
_A.ttorneys for the defendant :—Messrs, C’mwford _szrder ‘ é’; "

, Co., and Messrs. Tyebjz and Dayabha@.

: ORIGINAL CIVIL,

?‘quoré Mr. Justice Bayley (Acting Chief Justz‘ce) and Mr. Justice Farran.

BA'LA 'RA’M HARICHAND AXD OTHERS, PLAII\TIF]‘S, ». THE SODTHERN

- MARHA'TTA RAILWAY COMPANY, LIMITED, DereNDANTS*

-Ji’aihéay‘ G’ampany'——Liab;’lity for losé'of goodsF--Railzvays Act, IX of 1890, Sec. 75.

2 (1) Thé’ words * loss, destritction or ‘deterioration” in 'section 70(1) of the Indian
, Raxlways Act, IX of 1890, include.loss caused by the criminal mxsapproprm.hon of
v the parcel by a servi ant of the railway a.dmlmstratxon in charge thereof. ) '

¥ Sult Now 1019 of 18 94 .
(1) Sectlolg 75 of the Indlan Raﬂ“ ays Act IX of 1890:—

i “75 (1) When any . articles mentioned -in the second schedule are contamed in

‘any parcel or pacRage delivered to a ra.ﬁwa) administration  for carriage’ by g
-railway, and the value of such articles in the parcel or package exceeds one hundred
rupees, the railway admlmstratxon shall not be responsmle for the: loss, dest1uc~.-~

tion or deterioration of the parcel or package, unless the person sending or delivering
the -parcel or package to the administration caused its value and contents to be de-

clared or declared them at the time of the delivery-of the parcel or package for carriage

" - byrailway, and, 1f so required by -the admmlstratxon, paid or engaged to pay a per-»
, centa«re on the value so declared by way of compensa.txon for increased risk. ‘

~

8 (2). When any parcel or package of which the value has been declared under sub-
section (1) has been lost or destroyed or has deteriorated, the compensation recover-

~ablein rcspcct of such loss, destruction-or deterioration shall -not exceed the value .

0 declared and the burden of proving the value so declared to have been the true
© value. shall, notmthstandmo' anythmfr in the decla.ra.txon, lxe on the person clmmmv
~the compensation, o I R e e

eyrA railway administration may make it'a coudthon of carrving & parcel declared :
' to 'gontain -any article mentioned- in:the- second schedule that a railway servant:

‘mthonsed in this behalf has been satisfied, by exammatxon or otherw:se, that thepare el

i ctualiy contams the artlcle declared to be therem
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