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Beforc Sir C‘hm lcs Sa,rgmt Kt Chief Ju.stzce, cmd Mw Justwe C'andy. ;
. PA'N DU (ORIGINAL PLAINTIFF), APPELLANT, v. VITHU (or.tenur.
' _ Drrenpaxt No. 2), RESPONDENT.*
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._"b Y martga_r/ee for possession antil payment of mortgage-debt—Possession taken by

~ miortgagee under decree— Continuance after decree of relation of mortgagor- and

~moy tgagec—Sale by mortgagee— Vendor and purchaser—Subsequent suit for re~ .
.demption by mortgagor against mortgagee and his vendec—Plea by vendee of

o purc]msﬂ jor wlue uzﬂzaut notwe-Bona Jides, metmmg of —Purchaser, meamng

: of, in Are. 134..

CA decree on a mortgarre h&vmg du'ected the mortvagor to give possassmn “to the -
mortgagee until the payment of the mortgage-debt and costs found due, the mortgagee
_entered into posssssion and subsequently sold the property to a third party. ~More
than twelve years after. the sale, the mortgagor brought a redemptxon suit both as
agamst the mortgagee and the purcha,ser R : e el

“Held, .that the suit (as’ avamst the purcha,ser) was barred under artwle 134 :
Schedule IT of the Limitation Act (XV of 1877), and that notwithstanding the decree
fo1 pOasessmn, the relationship of morto'afrm and morho'a.gee contmued Whether under:
the ongmal mortgage or the decree. :

Absence of bona ﬁdes as distingnished from nctua.l knowletlde of the vendor 8 tltIe :
doés not prevent the purchaset from claiming the benefit of article 134, Schedule II 3
of the Limitation Act (XV of 1877). , _ S

In order to give thie purchaser the benefit of article 134, the purcha.se need not be'
Bond fide in the sense of being without *constructive notice » of the restricted nature
of the vendor’s title, buf the term “ purchaser’ in that article is meant a person who

purchases that which is de fucto a mortgage upon the representanon made to him and
in the belief that it is an absolute title.

SECOND apneal from the declamn of A.S. ’\Iorlarty, Ass1stant i.
Judge of Poona, confirming the decree of Rdo Siheb N. V. Atre
Second Class Subordinate Judge of Béramatl.

* Suit, for redemption. In or about the year 1862 4. v, one?'
Pandu (the plaintiff’s father) mortgaged the lands in question tor
“the first defendant and in 1864 the first defendant (the mort-

| dacree) obtained a' decree (No. 270 of 1864) on this mortgage

agmnst u:m Jivantine him to hand oveyr possession of the land ta
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'the first- defendant (mortaaaee) until payment of the mortgao'e-

-debt with costs. . On the 27th July, 1864, ‘the first defendant took-
~ possession, and on the 9th May, 1878, he soldthe land to' the‘

vsecond‘ defendant. Pdndu subsequently died, and on the‘_ 27th

* Second Appeal No. 374 of 189L
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' ~Auo*ust 1891, his son Néna. filed the present suit for redemptxon'
of the mortgage, alleging that the mortgage-debt had been ‘satiss
fied out of the rents and profits of the land.

" The first defendant admitted the mortgage and alleged that-he:
rbwd sold the land to the second defend i Vice of tha
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mortgage.

The second defendant pleaded that he was a purchaser for::

; value without notice of the mortgage, and contended that the sult

was' barred by limitation (article 134 of the antatlon Act)

" being brought after the expiration of twelve 3ears from the date
of his purchase. ' SR

. The Subordinate Judge found that the second defendant was. .
a bona fide purchaser of the property for valuable consxderatmn,- :
- and held the suit barred as to him by article 134, Schedule IT of :
the -Limitation Act (YV of 1877\ He relied on fhp ﬂﬂingg in.’

- Yesu Rimji Kulnath v. Bilkrishna Lakshman® and V@shnu
’.‘.;,.Oicmta,man v, Ba,lajz bin Rdghuji®, S kR

.. On appeal by the plaintiff the Judge conﬁrmed the decree. . The '
followmd is an extract from his judgment :— S

uy musb agree with the lower Court and with the arrruments of respondent’s pleader. 4
_»Y,Sect)on 18 of the (Limitation) Act cannot apply, because there wasno fraudulent
- concealment of the plaintiff’s right to sue or of some document necessary to establish

that right. Time, therefore, runs from the period'ﬁxed by the Limitation Act, notwith~
standing the fact thab the plaintiff had not then- knowledge - of  the invasion or’

" eurtailment of his right of redemption from a _period of sixty years to twelve years,

E owing to the second defendant’s purchase, That purchaseis Dy a recrlstered document

" and the property is conveyed absolutely from the first defendant, the ostensible ' owner,

to the second defendant for a valuable consideration. Under these cn'cumstances it

- seems clear that the ruling in I. L. R., 9 Bom., 475, should be followed, - A referencc,

however, should be made to Bhagwan Sahai v. Bhagwan Din,, LL. R, 9 AN, 97,

~ alluded to in one of the cases quoted by the Subordinate Judge (L. L. R, 15 Bom., 585).

. In'that case the circumstances under which the mortgagee sold his interest were found
_to be such that the purchaser was not allowed to take advantage of the provisions of
"article 134 in question, It was there found that the purchaser had not reasonablc

grounds for believing and did believe’” that his vendor had the power to convey an

B absolute interest, No snch presumption can be drawn from the facts of the present

. caseé. - The sale here was a private transaction, and if defendant No. 1 had already

*bought the land when it was sold for arrears of revenue (see’ defendant No, 2’s written

~ statement), defendant No, 2 would certainly hold him to be the ostensible owner. In the

o case above mentioned (I, L R., 9 A]] 97), the ploperty was purchased at a formal auctxon

(l)I.LR 15Bom., 533 . OILL R, 12 Bom, }2
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us under the decree.
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sale, and the clrcumsta,nces were such that the Court drew mferences that the pur-

‘chader must have Lnown of the existence of mcumbra.nces

The plam{nﬁ' preferred a second appeal

»

" Diji Abaji Khare for the appellant (pmmmn | -—Arucle 13 éb,’.;f
does not apply, for the relation of mortgagor and mortoavee{_

~ ceased when the first defendant got his decree against P4ndu in

1864. The mortgage was then merged in the decree: - The second
defendant did not, therefore, purchase from a mortgagee:. And -

even if the relation of inortgagor and mortgagee did continue”
-after the decree, the second defendant as purchaser from a decree-
" Holder must be held to have had constructive notice of the mort-
- gage on which the decree was based, and, therefore, he is not pro_-i"-

tected by article 134_‘0":’_ the Limitation Act—Navly v. Righu®.; .
Tani Bagavdn v.. Hari® ; Rimchandrd Balldl v. Bdbd Esgonda®.
He knew that he was only entitled t6 hold the land till the deeretal.;;
amount was pald Therefore his possession never became adverse;f
tous. In fact, he has held the propelty merely as a trustee fOl‘.‘_ff?

Mam,ekshah J. Taleywﬂdmn for the lespondent (defenda.nb "?h',f

“No. 2):—The plaintiff cannot now contend that the relation of:
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mornga.gor and morygagee Ques nov Exisv. 116 8Sues I0r reaemp-{.;

~ tion, and his plaint alleges tbat we hold as mortgagee. " 'The
- plaintiff in his plaint stated that we held tie property as: a:

mortgagee. He, therefore, cannot now be allowed to say that

‘we purchased the property from a decree-holder. 1If, however,’
“the mortgage merged in the decree (as is now argued), then the’
;plamtlﬁ must seek his remedy in execution of that decree. He*:
-cannot bring a new suit -on the mortgage—Rambhat v. Ragho
f‘fK? whna(‘*’ We have purchased the property for valuable con-:

s1deratlon without notice of the mortoawe, and, therefore, we are
entltled to res1st the claim under article 134, Schedule IT of the g
lelta.tmn Aet—— Yesu Rimji Kalmotk v. Bélkrishna Lakshman(5) .if

SARGENT C. J :—The pla,mtlﬁ" in this suit seeks to redeemif-'
certa,m property Whlch he a]leo'es to have been mmtwao’ed to

(1) T L. R S Bom 303 at p. 306, o o &Y 12 Bom H C. Rep., 16 _;
- @ L L. R, 16 Bom., 659, ‘note. . WL L R, 16 Bom . 636, -
: (5) I, L R., 15 Bom,, 583,
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_the first defendant in Shake 1784. The second defendant . -
~ resists on the ground that he purchased the property from da--
fendant No. 1 in 1878, and. also that plaintiff’s claim is barred.
The lower appeal Court has held it ‘to be barred under. article -

134« of Act XV of 1877.

An objection. was taken by Mr. Dégl, for the plamtlff tha,t the,;
article did not apply, as the first defendant was no longer a mort-
gagee, but only a_decree-holder after the decree was passed in. -
Suit No. 270 of 1894 in his favour directing the mortgagor to .
give possession to him until payment of the mortgage-debt and .

costs found due. But if that be so, the objection is also fatal
to the plaintiff’s present suit, Whlch is ba.sed on the existence
of that relationship. o

Moreover it is to be observed that the decxslons of this ngh
; Court .ln Ramchandrd Balldl v. Baba Esgonda®, Navlu v.
 Righu®, Tani Bhgavin v, Hari®, and of the Madras High Court

in ‘Pe{rici-ndfb v. Angappat , and of the Privy Council in Hari

Rivji Chiplunkar . Shdpurji Hormusji®, to which reference
“has been made, whilst they leave it in doubt, it must be admitted, -
what are the precise rights of the mortgagor after a decree had. -

* been passefl in favour of a mortgagee, all treat the relationship -
of mortgagor and mortgagee as continuing between the parties,
, Whether it be undex the original mortgage or the decree e

Passm,q, then, to the cons1derat10n of artlcle 134 of the btatute
"(Act XV) of 1877, we think that the view expressed by this .
High Court in Bcwm Khin Ddudkhdn v. Bhiku Sdzba® and

Yesu Ramji Kdlndath v. Ballrishna Lakshman® ‘is the correct

" one, and that the absence of “bona fides” -as distinguished from- -
actual knowledge of the vendor’s title does not prevent the pur-
chaser from claiming the benefit of the article, in that respect
differing from the effect of section 5 of Act XIV of 1859, which
is dlscussed by Lord Cairns in Rdddndth Doss v. Gisborne tmd'

@ 12 Bom. H. C. Rep.,-163. : - @ L IR, 7 Mad., 423,
@ 1, L. R., 8 Bom.,, 303, © ®L.R., 131, A., p. 66,

LA P T, 1887, p. 818, ©) 1. L. R., 9 Bom., 475, at p. 477.
. e ML L. R laBem 583,
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conﬁrm the decrce w 1th costs.

THE. INDIAN LAW REPORT:: [VOL,, CIX

Qo (i) | There are doubtless 1emarks of the learned Chlef J ustlce :

of the Allahabad High Court in- Bhagwin Sdhai v. Bhagwan
Din® which are perhaps scarcely reconcileable with the above
view of the article; but it was sufficient for the decision in that

‘case, as poinfed out by the Chief Justice himself at page 103 of
" the report, to remark that the article does not apply to putchases
at auction sale in execution of the morbova.gor s interest, as decxded
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- But although the article does not, in our opinion, requlre the

purcha,se to be “bond fide” in the sense of being made withogt -
" ¢ constructive notlce “of the restricted nature of the vendor’s
title, we agree W1th what is said in Bhagwdn Sahdi v. B/zagwcin
" Din® as to the remark of Lord Cairns in. construing sectiog 5;
- Ach X1v of 1859 in Rada,nath Doss v. Gisborne and (’o.( ’, be- K

ing equally appncable to the article under consideration, viz,
that by a purchaser must be meant a person who purchases that. i
which is de facto a mortgage upon the representation made to hnn
and in the belief that it is an absolute title—a. 1equ151te ‘which, -

it is to be observed, Lord Cairns trcats (see 14 Moore’s 1.’ Ay

. p.20) as quite distinct from what he mentions to be the second
“requisite to enable section 5 to be apphed mz that the purchase :

. should be “bond fide”. . N ¢ : :

~ In this case the Assistant Judn'e has found tha “no presump—

" tion can be drawn from the fact of the case that the purchasen
~did. not believe when he nmchased that his vendor had not

power to convey an absolute mterest’ aud we must, therefore,

Decree conﬁrmed:

L) 14 Moore’s I, A, 7L, : . @LL.R,0AL,07.
S ' & 111, A,y ab p. 229, '




