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‘;SARGENT,.G. J.:—The Mémlatdér has found that the defend--
‘ants are not “in possession under a right derived from- the -
plamtlff ”? because he considers the lease to be a nommal one. He -

“has come to that conclusion, because, he is of opmlon, on the

evidence, that the property belonged to the. defendants when it

was passed by them. But the defendants, having passed the
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title as a ground for refusing to give up possession, and the«
Mamlatdar himself, therefore, could not go - into the questuon.-;
The decision in. Parbhudds v. Fulba® referred to did not: turn’
upon. a conflict of title between the partles but upon. Whether
the lease was intended to be acted on. ’ v PR

We ought, therefore, under these cxrcumstances, to exere1se.
.our. extraordmary jurisdiction and make absolute the rule, and
reverse the order of the Mdmlatdér, and direct possees:on to‘
be mven to the plmnhﬁ’ Apphcant to have his costs. ’

o  Ruide made absolute.
m See supra, p. 133, note 1.
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KIRPA’BAM JHUMDKRA'M MOD.LA INSANE, BY IS GUARDIAN HIS
’WIFE BA’[ NA'THT (ORI(}INAL Praintire No. 2), AppELLANT, v. MODIA'

.......
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Praatece—-!’rocedure—-metzc—-—LLnntcztz,on—-SmLmq out I unatw pltmm(]’s name—"

- Restoration of name--Suit B Y person not adma’ged o be of muounll mmd under ;

Aot XXXV or185e.
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A plaint as originally framed cortamed the name of Kn‘p:irém, stated. to be of v un-
“sonnd mind, as first plaintiff and o*’ his wife Nithi as his guardian and second 1)la.mt1ff
~When the plaint was actually filed, Kirpirim’s name was struck out by the pleader and

~ N4thi. Subsequently his name was restored on his own application, but the period of )

]imitatioil prescribed fer the suit had then elapsed. The first ‘Court held that under
_ section 7 of the Limitation Act the plaintiff’s claim was not barred. On appeal, the.
“Judge dismissed the suit, holding that the order of the first Court restoring Kirpérém’s

_name was bad, and that the suit was time-barred at the date of thut order, Onsecond
' * appeal, : " : '

Held, rev ersmg the decme that the pleader and N¢t1n acted beyond their authonty'
in strlkmg out Kirparim’s name, and that, therefore, the restoration of his name must
rela,tc ba.ck to the filing of the suit, which was, therefore, not barred.
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Quwrs—Whether a person of nnsound mmd but not- a,dgudged to be ‘so upder Acb
X‘{YV of 1858, can. in this country sue by his next friend. -

Frrknk
;;gULfESRzIM .Seconp appeal from -the dec1smn of Gllmour McCorkell, ‘Dis- g
Mo;.m , trlct Judge of Ahmeda.bad ' |

. %ﬁ’ﬁlﬁr . This was an action: filed in the year 1890 for the recovery ‘of

.’ JHUMFKRAM- Rs: 825 under two bonds dated’ the 6th June, 1886, and pay-
| “able on the 25th ‘April, 1887. The plaint as originally framed

contained the names of Kirpirim Jhumekrsm, insane, by his -

wiandian hia 38, DL 24 23 4+
guaraian nis wife B4i Néthi as first tl.’tauxtlg, uI‘xd B4t Nauuy

herself ‘as plaintiff No. 2. The plaint was verified by Kir--
pérém himself, -and the vakalatndma (pleader’s warrant). was .
. signed by both Kirpardm ‘and B4i N4thi. Subsequently, when
“the plaint was actually filed in Court, Bdi Nathi and the plaint-
"ifP’s pleader struck out Kirpdrdm’s name from the title without
‘»-ma,kmg any other alteration in the body of the plaint.  The sulb_

was yluuccdcl} Wlth wt t‘ﬁu instance of Bai ‘N4thi alone. The ’1”-“

fendants (inter alio) denied Bai Nathi’s right to ma.mta.m the sult. |
On the 19th March, 1891, Kirpirdm presented an apphcatlon to
the Court asking to have his name restored to the plaint, and ‘the’

~application having been granted, the defendants contended that
his claim was barred by limitation., ' Lo

The Subordmate Judge found mter aha) that the claim was
“proved, and that the plaintiff Kirpirdm being of unsound mind
the suit was not time-barred under section 7 of the Limitation
Act (XV of 1877): He, thelefore, allowed the claim,

o ‘e 1l I DALy PR DRSS
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The followmg is an extraet from his judgment :—

e Assummv for the moment ’ohat Kirpirim was of unsound mind at the moment. of,
,i the institution of the suit, itis clear that he could neither institute it himself,
;ould his wife, without a certificate under Act XXXV of 1838, do so on his behalf—-—
Tukdrdm Anant Joshi, by his next friend Bhildji Rdmechandra Nimkar v. V‘Hml
v .Joskz, 35D VA R., 13 Bom,, 656 ef seq. Nor can the want of certificate be now cured,
If Kn'parém was not of unsound mind at the date of the institution of the suit, then
‘ hxs wife had even less reason to appear as his guardian, , However, the name of Ku-pfv
_‘ rér dlsappeare(l from the record in the first instance ; he made no complamt in tha,t
-~ respect in Exhibit 18 on ".!9th ‘\Iarch 1891, when be asked to have his name restored to
the plmnb The erasure’ appears to bave been made with the cocrmzance of the
. pleader, as he has initialled it. The order of the Subordinate Judge: restormg Ku pé.-
rAm’s name appears to me bad. . By withdrawing his name from the plaint, Klrpél‘im,
 if sane, must be held as withdrawing from the suit, and on the 19th March, 1891, the
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¢laim had ‘become time-barred ¥ % % Whether Kirpérdm i is of sound or- un- -

sound mind, the suit in the present form is ‘not maintainable,”

- B4i Nathi as the guardian of her husbzmd prefened a second'

> appea.]

- Govardhanram M. Tnpathz for the appellant (plamtlﬁ) -—It'f.:'.

" JHUMEKRAM,

was not necessary to mention Béi N4thi as plamtlﬁ' in the plaint.

| The plaint as it was originally framed with her name as the
guardian of Ler husband was sufficient for our purpose. - .

.[Sarernt, C. J.:—But, if Kirpérim is of unsound mind; -hniv‘-
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buuld hm WJJc.U bnug o Sutﬁ \N.I.tllUU.ll & certuwatu UHLUer - ACh

- XXXV of 18587]

A lunatic may sue either by himself or throuorh a next frlend
——-Venkatrwmana Rémbhat v. Timdppa Devdppa®. o

[SARGENT J :—That decision appphes to a defendant]

We submit that the same principle applies to a plaintiff. The

pmctlce in the Courts of Chancery is also to the same effect—
. Jvmes v. LIOJd(” -

_There was no appearanco for the 1espondents (defendants)

i SARGENT C.J. :—The plaint was originally framed with Kirpd- - |

_ rém himself as first plaintiff and his wife as his'guardian as the
-~ second plaintiff; and the plaint was verified by Kirpdrdm him-
self.. Wlen the plaint was actually filed, Kirpdrdm’s name had

been struck out from the heading of the suit, as the Subordinate
Judge says, by thé pleader and second plaintiff..: This was clearly .

- beyond their authority, and, therefore, when the name wasre-
stored on Kir nﬁmm s annlrﬂﬂf1nn in person on 19th March, 18()1 -

the restoratlon must re]ate back io the filing of the suit; in -
which case the suit would be in time and maintainable in plaint-"

s name, whether of sound or unsound mind, and it i is, therefore,
‘unnecessary to determine whether, as has been contended before

a1s, there may be cases in which a person of unsound ménd, not

adjudged to be so under Act XXXV of 1858, can sue by his
-mext friend, as’ it would appear may be done in Eng}gn] “nder

certam cncumstances-—Jones v. Lloyd®,
_ We mnst theretme, reverse the decree, and send back the case
. :Eor a decision on the merits. - Costs to abide the result.

AT e e T  Decree reversed and case sent bacL
" @OLILR,16Bom, 132 @L. R, 18 Eg, 265,
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