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a:document by which the partles executmcr t engage to mdem? o1s9s
nify against losses arising from an unknown or-contingent event, . Iwazr
and falls under clause 15 of. section 3 of: the Stamp Act I (ARISE .
of 1879, | ... Crenecate.
) Oi'cler ‘aé‘cordz'ngly.’
APPELL_ATE CIVIL.,
uegure mr wzanes Sar gem, ii., bmq; Jusmce, and _Mr Jm.t'wev(;aﬁd.j
!PATEL KILABHA'T LALLUBHAT. (oBIGINAL DLAINTIFF), APPLICANT,” 1804,

9. HARGOVAN MANSUKH "AND OTHERS (ORIGI\’AL DEFENDANTS)
- OrpoNENTS.* 5

; 4 Landlord and tenas nt—Lease—-Ef;cctment-— Title— Tenanf, cmmot dcspute
i . landlord’s title.

The plamtlff sued for possession of a certain house, alleging the expn'y of the 1ease
{Labuldyat) on which the defendants held it as tenants. The Maimlatdir dismissed

the suit, being of opinion that the plaintiff had no title to the hduse when he granted.

'the lease, and that the house belonged to the defendants when they passed the lease. L

Helcl reversing the decrée, that the defenda.u‘os (tenants) having exectted they

kabulaJat could not deny the plaintiff’s title as a ground for refusing to gwe up“'
possesslon, and the Mimlatddr himself, therefore, c0u1d not go mto the question, ~  *

Parbhudas vo Fulba(® dlstmgmshed. - . : .
" APPLICATION under the extraordmmry ]unsdlctmn—-sectlon 622

Of the Civil Procedure Code (Act XTIV of 1882)—against the dem-' |

sion of the Mdmlatd4r of Daeroz, in the Ahmedabad District.”

. The plaintiff sued under the Mimlatd4rs’ Act (Bom. Act III
of 1876) to recover possession of a house from the defendants,
alleging that they were his tenants under a lease which he had
granted to them, and that althouoh the term of lease had expired

they refused to vacate.

.

FE Applieation No, 134 of 1893 under. extmordmary Jnnsdlctlon.

_ ) P.J., 1892, p. 406. The case of Parbhudds Lakshmidds v. Fulba above re-
fened to, was an apphca.txon No. 141 of 1892, under the ettraordmary jurisdiction “of

4T hnvsad fonnllne. D AL il (5t Pannadezaws (Nodo Aok YT £ 10000 44 reverse
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the decxsmn of the Mam]atdér of 1\ disd i in the Ahmedbad D1str1ct.

The plaintiff Parbhudds’ Lakshmxd‘is sued the defendant Fulba, widow of V’a'xsa,ng

: gl\ valsang. for possession of a house, allegmg that she was his tenant and that her
' ', “term of tena.ncy had e\:pn'ed. In proof of her holdmg_a.s his tenant he produced
axent-note mgned by ] her, ETag e e ' L

i A

.

Jamary 17,




X
A

PATEL

. K1LkBHAT-
: -LALI.U‘BHAI e

E TN

HARGOVAN

MAI\SLKH.

fa e

THE INDIAN LAW REPORTS ~ [VOL: XIX

-The defendants adnntted the execution of ‘the - lease, but, dxs-a
puted the plaminff s title, and claimed-the. house as their own.

The- Mémlatdér dlsnnssed the su1t holdmo‘ that the plamhﬁ'
had no title, his predecessor ha.vmg purchased the house at a Cour’u
sale’ without the- permissien of the Court, in contravention of’
section 294 of the Civil Procedure Code (Act XIV of 1882), and-
the purchase was, therefore mvahd He also found that the:
pla.lntlﬁ had not taken posse,ssmn before grantmfr the lease.

The plaminff applied- to the High Court under its extraordmer;r

"' »]UI‘ISdlCtIOIl and obtained a rule nési calling upon the defendants.
‘to show cause Why the decision of the Mémlatddr should not be
fuset a.s1de‘ e o

thmanla,l E Setalwd in support of the rule, for the apphc- :

”{"’;ant ( plamtlff)

:S'ztafnath G’opmath Ajinkya for the opponents (defendants}
showed cause :—Though the Mémlatdéar found that the lease was.”

- proved, still he did not give effect to it, because he conadere&

it tobe a merely nominal transactlon. The prmmpal issue in th&;
case was whether we were in possession of the house throuorho
the plaintiff. The Mamlatdér found that we were in possession

“in our own right, and, therefore, he dismissed the sult There

being a conflict of title between the parties, the Mamlatdér ooulc}-'

e :nd't a.ﬁkard the olaim——Parbimidds v, Fulba®, ;-

"The defendant admitted execution of the rent-note, but de.ned that it had ‘been ,
acted ‘upon, or that she was the plaintiff’s tenant. o _ oy

. The Mamlatdsr rejected the plaintiff’s claim, finding that the rent- no‘se had Tever -
been given effect to; that the defendant was not in pessession of the house as the :

y p1a1nt1fﬁ’s tenant, and that, therefore, Te (the Mémlatddr) harl no jurisdiction to gives a-‘:
decree against the defendant. ) :

The plaintiff thereupon apphed as above, to the High Court
SABGENT, C. J. :—We think the Mdmlatdar’s conclusion on the evndence, although

1t; ignot sta,ted as clem-lv as m)o‘ht be desired, was that the rent-note was' not intended”

to be acted on, but only to be used to resist a possible c]zum by the husband’s re]atxons. a

‘We think it was within his 311r1sdlct10n to come to tha,t conclusxon, and to hol’d haﬁ
- 10 tenancy was created. ‘ : : R

Rule dxscharged w1th costs o

(1) E‘ee supm. De 133 ‘noie 17.
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‘;SARGENT,.G. J.:—The Mémlatdér has found that the defend--
‘ants are not “in possession under a right derived from- the -
plamtlff ”? because he considers the lease to be a nommal one. He -

“has come to that conclusion, because, he is of opmlon, on the

evidence, that the property belonged to the. defendants when it

was passed by them. But the defendants, having passed the
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title as a ground for refusing to give up possession, and the«
Mamlatdar himself, therefore, could not go - into the questuon.-;
The decision in. Parbhudds v. Fulba® referred to did not: turn’
upon. a conflict of title between the partles but upon. Whether
the lease was intended to be acted on. ’ v PR

We ought, therefore, under these cxrcumstances, to exere1se.
.our. extraordmary jurisdiction and make absolute the rule, and
reverse the order of the Mdmlatdér, and direct possees:on to‘
be mven to the plmnhﬁ’ Apphcant to have his costs. ’

o  Ruide made absolute.
m See supra, p. 133, note 1.

APPELLATE CIVIL

Befora Su’ C’hmles Sargent, K t,, Cliief Justice, cmol ]l[r Justwe C’andy. N

KIRPA’BAM JHUMDKRA'M MOD.LA INSANE, BY IS GUARDIAN HIS
’WIFE BA’[ NA'THT (ORI(}INAL Praintire No. 2), AppELLANT, v. MODIA'

.......

.UA. YA'LJL JH Ui\/.lhl&_l:(;A ‘M AND OTHERb QORIGINAL UEB ENDAN LS), .mss' -

. €
" PONDENTS,* - AR S . o
Praatece—-!’rocedure—-metzc—-—LLnntcztz,on—-SmLmq out I unatw pltmm(]’s name—"

- Restoration of name--Suit B Y person not adma’ged o be of muounll mmd under ;

Aot XXXV or185e.

LAVY LA A LT Yy A0 U0

A plaint as originally framed cortamed the name of Kn‘p:irém, stated. to be of v un-
“sonnd mind, as first plaintiff and o*’ his wife Nithi as his guardian and second 1)la.mt1ff
~When the plaint was actually filed, Kirpirim’s name was struck out by the pleader and

~ N4thi. Subsequently his name was restored on his own application, but the period of )

]imitatioil prescribed fer the suit had then elapsed. The first ‘Court held that under
_ section 7 of the Limitation Act the plaintiff’s claim was not barred. On appeal, the.
“Judge dismissed the suit, holding that the order of the first Court restoring Kirpérém’s

_name was bad, and that the suit was time-barred at the date of thut order, Onsecond
' * appeal, : " : '

Held, rev ersmg the decme that the pleader and N¢t1n acted beyond their authonty'
in strlkmg out Kirparim’s name, and that, therefore, the restoration of his name must
rela,tc ba.ck to the filing of the suit, which was, therefore, not barred.

econd APPG..\I No. 564 of 1892.

. PatEn
KiuisuAl
LALLUBHA’I’

HARGOVAN '
MANSUKH. -

. 18914,

b January 18,




