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\ 111 be granted although executors have been named in the wille:
‘We see, ‘therefore, no reason for ‘putting a different meaning on -
the language of section 18 of the Act Vof 1881 from what 1ﬁ,‘

cannot be doubted is the meaning . of the same language in the °
‘Succession Act; and the District Judge was, therefore, right in

granting letters of administration with the will annexed to the

: Order conﬁrmed.; :

APPELLATE CIVIL.\;Z

Before Sﬂ' Oﬁarles Sargent Kt Glzzef Justwe, and M9 Justwe C’andy.

TURMUKLA'L HARKISANRAT (OBIGINAL APPLICANT), APPLICANT, o, -
KALYA’NDA’S KHUSHA’L (ORIGINAL OI’PO‘IENT), OPPONENT. ¥

Civil Pmcedure Code (XI v of 1882), Sec. 285—Small Cause Caurt—~First Class
Subordmate Judge's Court—Grade—Small Cause Court inferior in grade to
" First Class Subordinate Judge’s Oourt—Decree—E:cec;utzon-—Attachﬁwnt

and “proclamation of sale in execution of decree of ‘Small Cause Cowrt——"

. Subsequent application for execution of decree ‘of First Class Subardmate
- Judge~—Validity of sale by Small Cause Court, :

Gumna obtained a decree against M4nekl4l in the Small Cause Court of Surat and
“in execution he attached a debt due to Méneklé.l and a proclamation of sale was duly
issued. Before the sale took place, however, one Kalyind4s applied tothe First Class

- Subordinate Judge for execution of a decree which he had obtained against Minekl4lin

“‘that Jndge’s Court, and t¥e same debt was then attached. - The proceedings, however, :

under the Small Cause dourt decree were contmued and the debt was sold in executmn
-and was purchased by the apphca.nt

Aqelw, fullc'r'.mg Pawcl -Z\VTWI ww/a v. H ar wzwacl, that thesale by the S ad Cuas voury
‘was not rendered mvahd by the subsequenb proceedmgs in the F b Class b bordmate

<

~ Judge’s Court,

The terin “ grade ™ in soction 285 of tho Civil. Procedure Code (Act XIV of 1852)

‘has the same meaning as it had in section 5 of the Code (Act VIII of 1859),—that is,

it depends upon “the pecuniary or-vther limitations® of the jurisdiction of the

particular Court, and, therefore, as section 285 is applicable to Small Cause Courts,

the Small Cause Court is mfenor in gra.de to the Court of the Fn'st Class Subordmate

J‘nﬂm: St

=5 =24

THIS v was an appllcatlon under the High Court’s extraordmary B}
Jurxsdxctlon aga.mst the order of Khén Bahédur M. ’\I Nané.vatx, :

" * . .
s Apy ica .er. No. 93 ef 1393 under thv e't-wnﬂrd.na.y :,ursd:c tion.

(1) P, J., 1893, 314 ; L L. B,, 18 Bom,, 458. o
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Fn:et Glass Subordlnate J udge of Surat m a proeeedmg in execu;:
txon of a decree '

One Gumna Purshottam obtained & decree in the Court of :
Small Causes at Smat a,gamst his debtor Ménekl4l N4ndl4l and'i
in exeeutlon atta,ched - certam debt due to Ménekldl by ‘the.

Jéffaralli 5p1nn1ng and Weawng Company. After the levy of
.attachment an,. order under section 301 of the Civil Procedure

Code (XIV of 1882) was duly served on the company, and a-

proclamatlon of salé having been issued on the 27th January,.
1893, the debt.was sold by auction and was purchased by~ the."..
'iapphea.nt Turmuklél Harklsanré,l o ,

Subsequently to thewabove attachment and proelama,tlon of

"Lfsale by the Small Cause Court, but before the actual sale by that
Gonrt the same debt was’ attaehed on the 8th February, 1893, m E

2 Yey ad hey tha MNavind

113 of a .4 ap aaan of +h, .. M '
UACbLlULUu O & Qelles thLDDGU. u.y uld VOUrv o1 uie ..I.LL::U U.ld.bs "

,'Subordmate J udge of Surat against the said Mé4neklsl Nandlél
" at'the instance of one Kalydndds Khushal (the opponent) The}
}apphca,nt thereupon presented an- application tothe First Class
"Subordlnate Judge, contending that under the mrcumstencesa,
“mentioned above it was not- competent to that Court to put up
"the said debt again to sale. = o i

In answer to the above apphcatmn the opponent vKalyé,ndas

Khushé,l ‘replied that as the sale by the Small Cause Court had
“taken place pending the attachment levied by the Court of the
"Pirst Class Subordinate Judge it was ‘null and void under

section 285 of the Civil Procedure Code (XIV of 1882) and that
.?as the aff;phcant bought the debt with: notlce of the attachment
_hzs apnhcetlon should be dismissed. :
o The apphcant admitted that the sale had taken plaee pendmo';-',
‘; the attaehment by the:Court of the First Class Subordmate‘s
J udge, but contended that as the attachment levied: by the Small
: Canse Coulb was prior in date, the sale by that Court was valid.” -

 The. Subordmate Judge reJected the appheatlon The apph-»:

:cent therefore,- presented a petition to the ngh Court under
its extra.ordmary Junsdlctlon and obtamed a rule nisy ealhng on. :
“the opponent to show cause why the order of the Subordmete
dJ udae should not be seh amde



Y.O,L' - XIX.Y BOMBAY SERIES.

(‘hzmanlul H. Sotalvad for the apphcant m support of the ruie T

--The sale by the Small Cause COm;t WaS ~yahd _That Court
" was the first to attach the debt, and was, hetéfore; the Court to |
- carry out the execution, Section 285 ef thie-"Civil Precedure

Code (XIV of 1882 ) does not apply, as the Sme,ll'fCause ‘Coutt 1 is

- not inferior in grade to the Court of the Subordmate Judoe- .‘

" This is clear from clause 2 of section 2 of the G1v11 Procedure
Code, which shows that the two Courts belon(r to d1ﬁ'ezent classes
- —Muttukaruppan v. Mutturamlinga® ; Chwnni Ll Vel Debs

" Prasad® ; dghore Ndth v. Shama Sundari® ; Kashy Nath jRoy v.” :

- Surbanand Shaha® ; Bz/]sa/nt Nath» Shaha v. - .Rzyendro Narain*
Rm‘”' Patel .Na,mn}z v. Haridas®,

ﬂl’otzlal M:cgatlal Munsln for the opponent, showed cause. i~
The word “grade ” has reference to the extent of jurisdiction:.

B ‘Compare section 285 of the present Civil Procedure Code (Act;
+XIV of 1882) with section 5 of the former Code (Act VIII of :
"1859) The Court of the First Class Subordinate Judge bemg
a. Court of higher jurisdiction than the Small Cause Court, the
' 'proceedmfrs in that Courb musb preva.ll

SARGF‘IT C. J.:—We think that the term f grade 7 in sectlon’
280, Gwﬂ Procedure Code, has the same meaning as it has in’
“section 5 of Act VIII of 1859,—that is to say, that it depends .
- upon “ the pecumary or other limitations ” of the jurisdiction of: -
~ the particular Court, and, therefore, as section 285 is applicable
1o Qmal] Qause Courts, the Small Cause Court must begheld to -

-be- of inferior: grade to the Court of the First Class Subordma.te ,

?Judge But, inasmuch as it appears that the Small Canse Court

* had issued the proclamation forsale on 27th January, 1893, before
- apphcatxon for execution was made in the First Class Subordlc j

nate Judge’s Court on 8th February, 1893, we must. hold, ‘on
the authority of Pdtel Ndranji v. Haridds®, that the sale by

tha Small Cause Court was nni' 1endprpd invalid Bv the quhqp-

UILG Odildis Vs At d haiadiiadadid bt da e TEEM

quent proceedmors in the F1rst Class Subordmate J udges Court.

O LL.EB, M4 OLL Ry 12 Cal, 317..
O LLE,SAL®6 . OLpI®. .

(3) L L. R, B AL, 615, -+  ©PJ, 1803 314; LL. R, 18 Bom 458
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‘ ‘}}‘hhmﬁ;ﬂ@ " under the circumetanees ‘without costs, as the pre01se pomﬁ
(CARESAED taken was not raised before the First Class Subordinate Judgs;

K}‘i“;&ﬁﬁ? _ nor made a dlstmct ground m the apphca.tlon for the rule

PORY

Rule made absolute.

FULL BENCh

Befom Szr Ohm les Sargent Kt. > Clnef Jusmce, M-t. J ustwe J ardme a/nd,'
el : Mr Justice Candy.

IN _RL' MARINE IN bURANCE CEBTIFICATE *

Stamp—Smmp Act (I of 18;9), Sec. _3 Cl. 15— -Policy of mswra?zce or memorandumi

qf proposed msumnce——Document on the face qf fct not contemplatmg necesszty‘
e of any othe: fm mal document, ' ' . B

Coasw,
“January 15,

“A document not being a mere * shp dr memoranaum of & proposed msumnce,j
and mentioting the sum for ~which the assurer: declares the naine of the- shlp,f
the -voyage and the prermum, and providing for the losses bemg paid on 1ts pro-:
ductmn, in conformity with certain conditions in the possessmn of the assurers,’
~and, lastly, expressly guaranteeing payment of losses and claims settled unde ‘ t,

’ and which on the face of it does not contemplate the necessity of any other docu.
xnent of a more formal character being pa.ssed to the assured, requlres to be stamped.
a3a policy. under clause 15, section 3 of the Stamp Act (I of 1879)

< THIS was a reference by J. M. Campbell Collector and Superm-
isendent of Stamps at’ Bomba,}, pnder sectxon°>46 of the Indmn
Sisa.mp Act (I of 1879).

4 The reference was made in the followmg terms i—

o By a certlﬁcate of i insurance of the Underwntlng and Ageney
'Assocmtlon, L1m1ted dated at Kardchi 14th Janua,ry, 1893, and,'
1gﬁed by the’ agents of the Association * *, it is certified that 3
' nSurances havmg been,_effected, the cond1t10ns of which : are- i
~ the assurer’s possessmn, the assurers declare under such msur-
-arices the sum. of Rs. 800 on certam oroods shlpped at and “’from B
Karéchl to Bombay, and- note appears at the foot of the ce: lﬁcaxte i
"‘ ' That on apphcatmn at. the head - oﬂ’lce in London ‘the ' ertl-
ﬁcate may; be exchanged for a: stamped pohcy, and that Josses: and
c.lalms shall be payable in. conformlty ‘with the condltlons 0 '_ _‘th

*Civil Beference, No. 8 of 1895.




