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;"’,(XIV of- 1882) should bo folIowed——Appasamz v. Seott®. II'.i
~such a case there ought to: be 3 certlﬁcate of sa,le-——Hueran \

“dJe amse{jz@)

_ SARGENT C. J ..—We agree ‘with. the ]udgment in Debendmv"
f,‘numar v Bup Lall® and bne remarks of Turner, C.J. » in. Apfpa-
sami v. Scott® i in holdmg that the saIe of a morttrage-debt de-'

g -scrlbed as such in execution of a decree carrles with it- the secu-

- rity without attaching the mortgao'ed nropertv under. sectlon 274:.
of the Civil Procedure Code (XIV of 1882) An objectlon was.

. taken that there should be a certxﬁca,te of sale, . and Hurjwan V.

‘ Jamset]zm was referred to ; but there a decree” was attached and'

- sold, and it was held that what was real]y attached a.nd sold -was
~ not the plece of paper on Whlch the decree was . Wntten, but the

interest in immoveable propert.y recoverable under the decree.
- We must, therefore reverse the decree and-send ba.ck the case
for a decmon on the ments Costs to abide the result,

o : _ : T Decyee reversed
, ‘(1) 1L Rt,9Mad.; 5, : ‘_ (3)1 L. R., 12 Cale;, 546.
-~ '®LL.RB,9Bom.,64 - . OLYL.R,9Mad,atp. 7.
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. qume Szr C’barles Sargent Kt O%wf Justwe, omcl Mr. Justw@ Oanch/ _
MOTIBA’I, Wmow OF GOVINDJI PREMJ I (ORIGINAL OPPONENT), APPEL

> A 1300 A ATTY AN \TllT\l"\'Tl\‘l’"\llN PR - e o e -

LA‘TT, LSS I&.AIEDALV DA D NA J:SA. h 4 ALV.UA D AND A.NOJ.HEK'\OHIU‘LNAL nrrm—
cmws), Rmorrnnms. ' : S

IR

.Executor——nS’ectwn 18 ofAct Vof 1881——]Iamlu Wills Agt—-Indmn Successwn Act-—— :
Acceptanee or renunciation of executorsﬁtp ——Probate«—Letters of admamstmhon :

" awith will annexedy . -

« An executrix after bexno cited as prov1ded by section 36 of Act Vof. 1881 to

accept or réenounce her executorshlp, stated that she was admxmstermg the estate,

‘but having apphed for a certlﬁcate under Act VII of. 1889 dxd not conslder it neces-
sa.rytotakeouupronace. K L e el ,»s . i

i Held that this was not such an acceptance as is contemplated by section 18 of

- Act . V.of 1881, the language of which is the same as that of section ;195-of the

Ind:au Successxon Act (X of 1865), a.nd that on the, executrm declmi‘ng to prove the
wﬂl the District J udge was rlght in grantmg Ietters of admxmstratxon w1th the will
annexed fo. the sole r%lduary Iega.tee' r
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‘_December 1890 ]eamno- h1m surviving h1s widow Motlbél (the

‘appellant) his nephew Karsandds (0. deceased brother’s ::011) his
brother -Ratansi- Premji, his mother Purib4i, &c. The testdtor
left a will, dated the 13th December, 1890, in which he appointed.
‘his wxdow Motibai (the appellant) his executrix, and his nephew :
‘Karsandds (who was a minor) his sole resulua,ly legatee. - The»
‘will remained in’ Motibai’s possession, but she did not apply
for probate, and acbordlngly Karsandds, represented by his unclei’
‘Ratansi Premji, and Ratansi Premji himself applied to the

‘District Courb ab Théna for lettels of adm1n1strat10n Wxth the szI,
'annexed don

“THE'INDIAN LAW REPORTS. "[‘Vbrj’l XIX.

" Tuls wis o ﬁrst appeal from the decision of C. E. G Crawford

Dlstnct Judge of Thé,né,

" One Govindji- Pxemp, a re31dent of ’l‘h&né d1ed on the 20th of,

Motlbd,l was duly ser ved W1th a mbatlon, under sectlon 10 off
the Proba,te and Administration Act (V of 1881), to produce the-

will, and was 1equ1red to say whether she would take probate or
not. Inanswershe stated the will was in the custody of the Court

- connection with the proceedings which were then pending a,tv
her mstance under the Succession. Certificate Act (VILof 1889). g

In answer t0 a subsequent citation calling upon her either to

_accept or renounce her executorship on or before the 30th Sep-
~ tember, 1890 and in the latter case to show eause on that day’
- why petltzoner No. 2, Ratansi Premji, should not be granted letters
“of administration with the will annexed, she said she d1d not
~ renounce her executorship, that she was already. aetmcr as execu~
:tI‘IX and administering the estate,and that she did not consider it _
~ necessary at that stage to take out probate, having applied for a
?..certmcate under the Suecesswn Cerblﬁcate Act (VII of 1889)

st Ne )

o ne ouage W&S OI opmlon T:Ddal’: mougn the aoove &HSWGI‘ W&S‘

‘nob a renunciation of executorshlp, still it wasmot such anaccept- -
“ance-as was. contemplated by the Probate and. Administration
E Act (V of 1881), and that under the ‘Actan a.ccepta,nce musb be ‘an
.expressmn of the executox s w:llmgness to a.ccept proba.te SEE

Motlbé.l havmg declmed to prove the W111 the J udge allowed

" the petltmners to do so, and passed the followmv order : e
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v : “«T direct- that letters of admmlstratzon W1th will annexed be“’_‘??"';.
'granted to Ratansi Premji as guardlan of’ the minor, the ‘sole

‘remduary legatee. - Costs on opponent ”
. The opponent Motlbou appealed

" P. M. Mehta {with Jamietram Namablzaz and Olmnanldl Selal- ,?

’bwd) appeared fO}. gp?ellant (aricinal annanant) v Wa annanba

the executorshlp, but declined to take probate ‘which the Judge

asked us to do. We have not renounced the executorship. The
- Judge cited us to produce the will and take probate. ~This was
the first citation. There was also a second citation, and it asked

us either to accept or renounce executorship. We answered that_
~we did not renotince executorship, and that we were ‘acting as
executrix. Under section 16 of the Act’ it is not necessary for us’

~ to say that- we accept the executorship; What was necessary for -

us to say. was that we do not renounce it,

The & uugu bd._yb uuow, in UlLlLl to Sd,leIy t.ne prov1swns of nne

~ Act, the executor must express his willingness to’ take probate.

* That is the rule of English law ; but, accordlncr to the law_appli-
cable tothe Hindus in the mofussﬂ it is not necessary for the :
acceptance of the office of executor tha,t_he should express his
~ willingness to take probate. ~Under the provisions of the Probate
. Act (V of: 1881) what is necessary is to express his willingness to

. aecept the office of executor; it is not necessary to take probate——

: - Shaik Moosa v. Slvmk Bssa® - The parties to this case Were Maho- "/

medans, but the law is the'same for Hmdus as well as- Mahome- ‘
C dawet Qantinm 10 ~fiha A nb abwa b

A ¥ USRI SRR LA N -
daans. Secuion 1v oitioe Acy strengbiens our contention. _LIJ. India

-1t is open to.a person to act as executor without - provma a lel

* Branson (with Shivrdm V. Bhandcw kar) appeared for the res-j_i

- pondents (original apphcants) +—Shaslk Moosa v, Shal: Essa® la.ys:
‘down - that' ib' is not necessary to take out probate with respect._

.-+ to -the debtors’ of the deccased, and nothmcr more. But when

. there is a contest between executors appoint ted under a will and’

“a residuary legatee under.the will, it is necessary that the exeeti~’

tors should take.out probate—XKrishna Kinkur Roy v. Rai Mo)’nm'
~ Roy®. - Sections16 to 19 of the Probate: Act are taken from: the’

- Indmn Successmn Act (X of 1885)—-see sectlons 193 &c —Whlch

......

(l) 1' L.R. SBom 241 at;p 253 e (") I L. R., 14 Calc 37 5V
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1893, shows that the Leg*xslature mtended to. ma.ke. the rule of Enghsh
- /Morsa's ., law applicable to Hindus, ~Browne’s  Practice, pp..147 and 350,
Kansrsoa’s - .Shows what is the English law on the point, . The law. relatmo-
ARAYANDAS. - to wills in India is’ introduced by Englishlaw, and, therefore, -

the law in India must be governed by the rule of Enghsh law—-— i

1Iardau'nt v. Clarke®, = TR

SARGENT, C. J.:—The questlon i, thls case is, whether the

District Judge was right in ‘granting letters of administration

" with the will annexed to the applicants, the opponent having
stated, after being cited as provided by.section 16 of Act V of
1881, tHat she was administering‘thé estate, but did notconsider it ;

_necessary to take out probate, having apphed for & certlﬁcate
“under Act VIL of 1889, :

Section 18 of the Act of 1881 plovxdes that letters of admlms-:-‘
tration with the will annexed may be granted if the executor
“ renounces or fails to accept the executorship within the time
limited for the acceptance or refusal thereof.” It was contended
for the appella,nt that she did not « renounce or fail to accept the
oxecutorshlp by the mere circumstance of her declining to ta,ke
out probate. The citation issued under similar circumstances by
the English Probate Court calls on the execator “to accept or-
refuse the probate and executorship of the will.” o :

 The language of section 18 of Act V of 1881 is the same as -
that of section 195 of the Indian Succession Acs, which provides -
for granting letters of administration with the will annexed and -
which was made applicable to Hindu wills under the Hindn
Wills Act, and where it cannot - be doubted, from the general
prdwsions of the Act, that the language was intended to mean
~ what is more distinctly expressed in the Enghsh form of c1tat10n.

5 But it was contended for the opponent that that constructxon,
if apphed to section 18 of the Act of 1881, would be mcons1stent

‘ L iha i da QL il Mancy v SL 2l vn,.,.lz) Mha wengis 14
W.I.UI'J. UU.G UCLJDLUU. .I..'I.l. Urwuwv muuaw Yo uuwm 4D - B § vy Lcnuxu

of that decision is that a Hindu or Mahomedan executor
named in a will can sue to recover the estate of. the testator
wﬂ;hout ba.kmg probate but here the questlon is an’ entzrely
d1ﬁ'erent one, V%, whether admmxstra.tlon W1th the wxll annexed

(1) L. R, 1 Pro. and Div,, 592; L (2) I. L. R., 8 Bom 241 at p. 25.“.
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\ 111 be granted although executors have been named in the wille:
‘We see, ‘therefore, no reason for ‘putting a different meaning on -
the language of section 18 of the Act Vof 1881 from what 1ﬁ,‘

cannot be doubted is the meaning . of the same language in the °
‘Succession Act; and the District Judge was, therefore, right in

granting letters of administration with the will annexed to the

: Order conﬁrmed.; :

APPELLATE CIVIL.\;Z

Before Sﬂ' Oﬁarles Sargent Kt Glzzef Justwe, and M9 Justwe C’andy.

TURMUKLA'L HARKISANRAT (OBIGINAL APPLICANT), APPLICANT, o, -
KALYA’NDA’S KHUSHA’L (ORIGINAL OI’PO‘IENT), OPPONENT. ¥

Civil Pmcedure Code (XI v of 1882), Sec. 285—Small Cause Caurt—~First Class
Subordmate Judge's Court—Grade—Small Cause Court inferior in grade to
" First Class Subordinate Judge’s Oourt—Decree—E:cec;utzon-—Attachﬁwnt

and “proclamation of sale in execution of decree of ‘Small Cause Cowrt——"

. Subsequent application for execution of decree ‘of First Class Subardmate
- Judge~—Validity of sale by Small Cause Court, :

Gumna obtained a decree against M4nekl4l in the Small Cause Court of Surat and
“in execution he attached a debt due to Méneklé.l and a proclamation of sale was duly
issued. Before the sale took place, however, one Kalyind4s applied tothe First Class

- Subordinate Judge for execution of a decree which he had obtained against Minekl4lin

“‘that Jndge’s Court, and t¥e same debt was then attached. - The proceedings, however, :

under the Small Cause dourt decree were contmued and the debt was sold in executmn
-and was purchased by the apphca.nt

Aqelw, fullc'r'.mg Pawcl -Z\VTWI ww/a v. H ar wzwacl, that thesale by the S ad Cuas voury
‘was not rendered mvahd by the subsequenb proceedmgs in the F b Class b bordmate

<

~ Judge’s Court,

The terin “ grade ™ in soction 285 of tho Civil. Procedure Code (Act XIV of 1852)

‘has the same meaning as it had in section 5 of the Code (Act VIII of 1859),—that is,

it depends upon “the pecuniary or-vther limitations® of the jurisdiction of the

particular Court, and, therefore, as section 285 is applicable to Small Cause Courts,

the Small Cause Court is mfenor in gra.de to the Court of the Fn'st Class Subordmate

J‘nﬂm: St

=5 =24

THIS v was an appllcatlon under the High Court’s extraordmary B}
Jurxsdxctlon aga.mst the order of Khén Bahédur M. ’\I Nané.vatx, :

" * . .
s Apy ica .er. No. 93 ef 1393 under thv e't-wnﬂrd.na.y :,ursd:c tion.

(1) P, J., 1893, 314 ; L L. B,, 18 Bom,, 458. o
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