APPELLATE CIVIL.

| ,. Before Sir Charles Sargent Ixt Chzef Justwe, and Mr Justie C'amdy

BALDEV DHANRUP MA'RVADI’ (ORIGINAL PrLAINTIFF), AI’PDLLANT,
. RA'MCHANDRA BALVANT KULKARNI' AND OTHERS (ORIGINAL DE
rmDANTs), RESPONDENTS.*

Decz ce—Attaclmwnt~— Exceution— Mortgage- de{»;»Sale of moﬁgage-debt in execution - .
of a decree agamst mortgagoe—Sale carrying mtlz, it geourityﬁmtfwut atmclnng mort-. .

g’ach propcrt ./~—~«S'actwn 274 of the szl Procedure 00de ( Act XI V.of 1882 )

The sale of a mortgage- debt descrlbed as such in executlon ofa decree carriés W1th

it the security without attaching the morttraged properby under section 274 of tiie _

Civil Procedure Code (\IV of 1882). : :
SEcoND appea,l from the decision of L G. Fernandez, I’1rst
(Jlass Subordmate J udge of Ndsik with Appellate Powers.

" The ﬁrst and second defendants by two mortgage- deeds, each for
Rs. 400 ritonced certain lands tc one Pindu Bihshet Vin
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‘who was one of the proprietors of a firm known by the name of-

-Yédo Bay4ji Shet, The .deeds were dated 8th June, 1882, and

,purported to be mortgages with possession, but the property \yas )

allowod to remain with the mortcracrore

Subsequently to the mortgage one Veni Madhav obtained

& decree against the proprietors of the mortgagee firm and’

‘attached the debt due by the mortgagors. The debt was sold

at a Court sale héld on the 15th March, 1889, and was purchased :

by plaintiff. The Court sale was duly confirmed.

Subsequently to the attachment of- the propezty by Vem one-
Ganpatréo Démodar obtained a decree against three of the pro-
prietors of the mortgagee firm and attached the same.mortgage-

_'debt and although it had. been already sold to the plaintiff sold

. 1t acra.m to Hari Késhlnéth defendant No. 38,

 The plamtlﬁ' therefore, brouorht the present suit agalnst de-

- fendants Nos. 1, 2and 3 (the last being joined to avoid disputes in

future) to recover Rs. 987-8 for principal and interest .due
.under the- two mortgage-deede by the sale of the mortgaged :

property

- * Second Appeal, No, 291 of 1892,

1893,
 November 29.
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* The Subordxnate Judore of Satunii held ( mter aha) that the’:
plamtxff s:right - could’ not be considered as superior to that of
defendant No. 3; and that the. plaintiff was not entltled to the
renel sougnn. | '\

.On appeal therFii"sdt Claés Subordihate Judge, 'A P 'cohﬁx“'inédﬁ;’

 the decree of the lower Court with costs, observingin his judg-
- ment =

In the attachment proceedmgs under whxch the plaintiff made lns pm'chase,-

Tthe debt sold was descnbed as follows :—* Defendants’ joint moveable- property abou$

.1,500 due on mortoraged property *- ¥ % s ‘Tn this case there‘_

~ s mo deed of assignment or certificate of sale : hence one cannot precisely say ‘what
- was sold The kirkéin’s record of the sale or the proclamation for sale does not refer.
. ,._m terms to the security.” -On the other hand, it is distinctly stated that what was sold
was a debt, and i in order that there shonld be no doubt on the point, the meamng of

the word * debt’ is further restrmted by the words moveable property » A Yen on'

immoveable property- cannot be considered as moveable _property. . The case a.t‘
. Indian Law Reports, 10 Madras, 169, shows that where a-lien o iminoveable property

is mtended tobe passed by a sale, the attachment should be made under section 274 of

" the Civil Procedure Code, and a certificate of. sale should be obtamed, which; 1£ the
- Yien is for above Rs, 100, is compulsonly registrable. To hold otherwise- would have»‘

the effect of defeatmg the “holesome provxsmns of the regxstra.hon laws.”

© Jardine (with Mahadeo C. dpte) for the appellant (pla,mtlﬁ) —

The only question in the case is, who bought the debt first’
and the Judge has not ﬂpfm’minpﬂ that mmqi:mn If We b(‘mﬂ'hi’.

: it first, then 1t conld not be sold over again, and defendant No.3 by
~ his purchase got nothing. The Judge seems to think that what

" was sold was moveable property. - This is an erroneous view. . A
*.debt secured on immoveable property .is 1mmoveable property-—
Debandm Rumar v. Rup Lali®, » :

Daj?, Abaja thwe for the respondents (defendants) -—The ‘f:"“

Whole questlon is, what was attached ; whether the. property i
" that Was attached was- “moveable property ‘or. immoveable
-property.. The- conduct of the plamtlﬂ‘ shows that what: was

“- attached was the debt as movea,ble property. - For the purpose:f;j_
- of attaching a mortgave debt. as immoveable property, _the pro-

" cedure.laid down by sectlon 274 of the C1v11 Procedure Code}f

- )T, LiRi 12 Oalés; 546,
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;"’,(XIV of- 1882) should bo folIowed——Appasamz v. Seott®. II'.i
~such a case there ought to: be 3 certlﬁcate of sa,le-——Hueran \

“dJe amse{jz@)

_ SARGENT C. J ..—We agree ‘with. the ]udgment in Debendmv"
f,‘numar v Bup Lall® and bne remarks of Turner, C.J. » in. Apfpa-
sami v. Scott® i in holdmg that the saIe of a morttrage-debt de-'

g -scrlbed as such in execution of a decree carrles with it- the secu-

- rity without attaching the mortgao'ed nropertv under. sectlon 274:.
of the Civil Procedure Code (XIV of 1882) An objectlon was.

. taken that there should be a certxﬁca,te of sale, . and Hurjwan V.

‘ Jamset]zm was referred to ; but there a decree” was attached and'

- sold, and it was held that what was real]y attached a.nd sold -was
~ not the plece of paper on Whlch the decree was . Wntten, but the

interest in immoveable propert.y recoverable under the decree.
- We must, therefore reverse the decree and-send ba.ck the case
for a decmon on the ments Costs to abide the result,

o : _ : T Decyee reversed
, ‘(1) 1L Rt,9Mad.; 5, : ‘_ (3)1 L. R., 12 Cale;, 546.
-~ '®LL.RB,9Bom.,64 - . OLYL.R,9Mad,atp. 7.
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. qume Szr C’barles Sargent Kt O%wf Justwe, omcl Mr. Justw@ Oanch/ _
MOTIBA’I, Wmow OF GOVINDJI PREMJ I (ORIGINAL OPPONENT), APPEL

> A 1300 A ATTY AN \TllT\l"\'Tl\‘l’"\llN PR - e o e -

LA‘TT, LSS I&.AIEDALV DA D NA J:SA. h 4 ALV.UA D AND A.NOJ.HEK'\OHIU‘LNAL nrrm—
cmws), Rmorrnnms. ' : S

IR

.Executor——nS’ectwn 18 ofAct Vof 1881——]Iamlu Wills Agt—-Indmn Successwn Act-—— :
Acceptanee or renunciation of executorsﬁtp ——Probate«—Letters of admamstmhon :

" awith will annexedy . -

« An executrix after bexno cited as prov1ded by section 36 of Act Vof. 1881 to

accept or réenounce her executorshlp, stated that she was admxmstermg the estate,

‘but having apphed for a certlﬁcate under Act VII of. 1889 dxd not conslder it neces-
sa.rytotakeouupronace. K L e el ,»s . i

i Held that this was not such an acceptance as is contemplated by section 18 of

- Act . V.of 1881, the language of which is the same as that of section ;195-of the

Ind:au Successxon Act (X of 1865), a.nd that on the, executrm declmi‘ng to prove the
wﬂl the District J udge was rlght in grantmg Ietters of admxmstratxon w1th the will
annexed fo. the sole r%lduary Iega.tee' r

WAy Appeal, 'No." .101‘ of 1893."
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