116.

1893,
Na‘l}é‘mbﬂ‘ 22,

. One of the defendan’cs, who, it a.ppeared hiad not been served with notice -of the”

tion 622 of the Civil Procedure Code (Act XIV of 1882). e
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APPELLATE CIVIL

FU-LL’ BENOHQ

quore S(r Oharles Sargent Kt Chief Justzce, Mr, Justwe Pay sons -
- and Mr. Justice Fulton. - A

RA MSING (ORIGINAL PLAINTIFF), APPLICA\T s. BA'BU KISANSING'
- —; . AND mormm (onmmu, DEFENDANTS), OPPONENTS. ¥ i

: Deickﬁan Agnoummst.s' Relief Act (XVII of 1879), Sec. Tdt—Special Judgs—

- Review— Power - of Special Judge to review his own decrce—-Applwatzon af Oml .
. Progedure Code (XIV of 1882) to proceedings of Spccml Judge—Civil Pr ocedure'
(}ada (Act XIVof 1882), 6e0. 622,

. The Speclal J udge appointed under the Dekkhan Aomcultunsts Relief Act(XVII .

. 'of 1879) {the defendants not appearing) reversed, in revision under sectioh 53. of

tha,t Act the decree of a-Subordinate Judge and passed a decree for the P]alntlﬁ,

previons - application for review,’ subsequently applied to the Special Judge to.
review his decree, and that application was granted on the ground that the aPPh' "
ant had not had notice of the former revxew -On thxs subsequent review the_;;

of certain’ doeuments and that this mistake had-Ted him to a Wrong conclusmn
‘upon the merits of the -case, He consequently reversed his former: order and,,},
- d1sm1ssed the suit, confirming the original decree of the Subordinate Judge.: "'.[‘he.\-’

plamtlﬂ‘ then applied to the High Court under its extraov-dmary ;urlsdlctxon (sec- ;

‘H eld; that in gra.ntmg arehearing the Special’ Judge had exercmed a rea,sgna,blé :

discretion with whmh the H)gh Court could not mtprfere in its extraordma.rv -
k]

~ jurisdiction. . . : T P SHARATICY R A

< The Civil Procedure Code (Act XIV of. 188") is not, apphcable to pmceedmgs-

s befcne the Speczal Judge and the conduct of such proceedings. rests. within hls_.
_dxscretmn. _ ’
b' Badammdryw . Ramclmndm(l) a.pproved

PARbOKb, J. ——The Speczal J udge cannot under the Dekkha,n Agncultunsts Rehe£

U Ket (XV 11 'of 1879) veview his decree and order a new trial on the ground of 3
. diseovery of fresh evidence, but hehas discretional power to” ‘review his decree in-
jorder t.o con-ect a mlstake into’which he has fallen, -

» Appheatmn No. 4 of 1898 under extraordmary Jurxsdmtmn.

*l-Sectmn 74 of the Dekkhan Agncultumsts ‘Relief Act (XVII of 1879) s f:" ,

74, Except so far asis inconsistent with this Act, the Code of Civil Procedurei

- shall apply in all suits and procee&mgs before Subordmate Judges under this Act

(1) fée supm, p. 113
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THIS was an apphcatlon under extraordmary Jurlsdlctlon—sec- o183
- t1on 622 of the Civil Procedure Code (Act XIV of 1882)—against Rmsmc .
- the ‘decision of Rdo Bahddur Mahédeo ‘Govind Rdnade, Special Bias.

Judge under the Dekkhan Acrrleultumsts Rehef Act (XVII of‘ M'_KI‘SANS'TW& .
1879). = , , : S

- The smt was: brought by the plwlntlff acra,mst the defendants

~ in the’ Court of the First Class Subordinate Judge of Ahmedna~
gar to recover Rs. 325 allecred to have been len_t for the marriage -
expenses. of the first defendant The plaintiﬁ' | also- claimed
Rs. 92 as interest.. -

Defendants denied the loan of Rs. 325 and as to Rs. 225 lent -
“for marriage expenses they pleaded that it had been repaid by
postal money orders. They denied their liability for interest,
. there having been no aorreement to pay interest.

- The First Class Subordinate Judge found thab the plamtl&
~ "had not proved the alleged loan of Rs. 325, that the defendants.
~ had proved payment of Rs. 225 as alleged by them, and that no-
' thmg was due to the plaintiff. He, therefore, dismissed the: sult

The plaintiff thereupon apphed to the Special J udcre under
section 53 of the Dekkhan Agriculturists’ Relief Act (XVII of
- 1879) for revision of the decree Notices of the application were
- -issued to the defendantq but nezther of tbem appemed on the‘
- day of the hearmg '

" The Speclel Judcre found ( mtef: ahaj that two money orders,
dated réspectively 30th November, 1888, and 20th Aprd, 1889, a wnd .
-aggregating Rs. 225, had been sent by defendants to plalntlﬁ’
but that the defendants had subsequently written a series of
Tetters asking for more time for repayment of the loan, these
Tletters being dated 5th August, 9th October, 19th'October,'29th
"October, and 8th November, 1889, respectively. He, therefore,
found that the defendants. owed money to the plamtlff long after
the eum of I&b 640 had Ueen p(nu OII and acumumwy wvemcd"
‘the decree of the lower Court and decreed Rs 325 to plaintiff
“with costs. - .

The, second defendant, Who had not been served Wxth the
motice issued as above mentioned on plaintitf’s apphcatlon for revis-

fion of the decree of the Subordmate Judge, then apphed to the



"__138 _

T ases, Speclal Judge for a 1ev1ew v of the decree passed by hlmself Hls :fﬁ

.. application was gra.nted and on review and on recon&deratwn of;‘f
the evidence the Special Judge found that the letters sent bvﬂ
; defendants to plamtlﬁ' were not, as he had suppoeed dated 1889

" RAmsiNG

A
- BiBU

KisaxsiNGg. -

THE INDIAN LAW REPORTS [VOL VXIX

and, therefore, not subsequent to the: dates of the money orders’v-‘_"
aggregating Rs. 225, but (had been written in 1888, and were,
izheretore, prior to the d.espa,tcn of the money orders. On revww,,fz

he confirmed the decree of the Subordinate Judge.

‘The plaintiff then applied to the High Court under its extra-if
ordinary Jurlsdlctlon, contending (tnfer alio) that the Specml i

~Judge bhad no jurisdiction to review his own order, and a ruleff
. misi was granted.calling upon the defendant to show cause. why}
'the order of the Special Judge should not be set aside. e

" Daji A’baje Khare (for the plaintiff) in support of the rule
- Bildji 4’ bajz Bhagrat (for the defendants) showed cause. -

:‘:; The rule came on for hearing before * Sargent, C. J., an&z
'Telang, J., who ordered it to be argued before 2 Full Bench =

Dags A’baji i hafe, for the plaintiff, in support of the rule s ,E

" The Special Judge had no jurisdiction to review his own. decl-
- sion—Bdbdji Patloji v. Bibdji Mahidu®, Section 74 of the
I)ekkhan Agricnlturists’ Relief Act (XVII of 1879) ‘makes the
© provisions of the Civil Proceduire Code applicable onfy to proceed-

ings before the Subordinate Judge, and not to those before the
Special Judge. Therefore the Special Judge’egnnot grant a review

“Vishvandth v. 4'ba®; Badarichdrya v. Ramchandra(s) Admlt-
ting, however, that the Special Judge had jurisdiction to review
f-hls own decision, we submit that in the present case a review
“was granted on insufficient grounds, namely, that the second:
- defendant who applied for it had no notice of the first applmatmn
“for revision, ‘There is no inherent power in a Court to grant a

cravy e o odead

TR reVle‘W OI IUS OWI], aecls]on .I.D IHUbU Ut: gIVG.U. U.Y bb&bubﬁ'_pbﬂ“ V )
i Chencumma“) Remut Hassem v. Eadjee Abdoollah(5) b

[SARGENT, C 7. --In the case of an ew—pm te decree the Courb

_’ has the power to rev1eW the former proceedmrrs——Manku V

Sitdrdm®.] .
® LLR,15 Bom., 6.)0 m 5Mad Hc Rep,-ﬁ'?

' (2)1=J,,1sss.p 11, - (®LL.R.,2Cal, 131

" (8) See supra, P. s, e I. L.R., 18 Bom., 142.
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, The fact thada the Cwﬂ Procedure Code gives a power to

rev1ew, Justlﬁes the inference that the Courts have no inherent -

power to review. If they had such a power,_ the Code would
not have made speclal provision for it, Further, sections 53 and -

54 of the Dekkhan Agncultumsts Relief Act (XVII of 1879)

lay down the proeedure to be adopted by t.he Speela.l J udge a.nd

they do not make a.ny provisions for review.

The whole decree ought not to have been set asmle because the ',

v,reV1ew was granted- at the instance of one of the detend&nts
only., With respect to the defendant who had not so apphed
the decree ought to stand—Mdnaku v. Sitdr am<1)

Balajl, A'bdji Bhigvat for the opponents (orlgma.l defendants)

- showed cause :—The Special Judge granted the review because,
as he says in his judgment, on the previous occasion he had
made a mistake as to dates. Under these circumstances he was
-, righti in granting a re\"lew—Budaﬂcha,rycc v. Rimchandra®. He
. was also right in setting aside the whole decree. On review the
. 'Court reconsiders the whole case —In re Swire®. o

i bARGENI‘, C.J.—1t is not qume clear whether me DQBCI&!
B j'}J' udge under the Dekkhan Agriculturists'Relief Act (XVII of 1879)
h reheard the case on the ground that notices had not been served on

. the second.defendant or on the ground of mistake as to the dates
, of certain 1mportant documents in the case. In Badamckarya v.
| _.Ramchandrafz) itewas held that the Civil | Procedure Code was

not applicable to'proceedings before the Spec1al Judge, and tha,t'

_the conduct of such proceedmrrs was within his diseretion. . .Lnan
- is, I think, a correct view of section 74 of the Dek’khan Rehef Ac.,t

-~ -Here whatever was the cause of this r_ehearmg, ‘the vexercme
- of the discretion was, in my opinion, & reasonable one and cannot
“be interfered with in any view of our extraordinary jurisdiction.
Tt is not necessary for me to express an opinion whether a rehear-
- ing could be granted on the ground of new evidence, which was
..the question in Bdbdjs bin Pdtloji v. Babdji bin Makddu®. The
- rule must, therefore, be d1scharged and the decree of the Specm]
‘ Judge conﬁrmed Wlth costs

. LLR., 18 Bom., 142. . ®300ChD,%atp. 7.
o See.mpoa, P 113. 7 . . ®LLR,]15Bom, 650, -
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.. Fourow, J.—T concur

© Parsons, J. ~—As- one ' of the Judges who.decided the case of;
Baba_)z bin Pu,tlo]fl, v. Bdbdji bin ‘Mcthddu®, T wish to say that' I
‘adhere to that decision and conmder it to be correct, viz.,” that a .
Special Judge cannot undey the Dekkhan' Agriculturists’ Rehef 5

- Act review his decree and order a new trial on the ground ot’,
.. dlscovery of fresh ev1dencei But that is a very different thmg ;
_ from saying ‘thab he ca.nnet review his ‘decree ap all. In the"
' _present case the bpemal Judgs; on the application of the plaintiff .
~ and after issuing notices to the defenda,nts, reversed the decree of%
| Vthe Subordinate Judge. He was led to do so by the date of

certain eshibits. which he considered‘was the year 1889. At thefj

* time he was under the i impression that notices had been. duly‘:
" served on all the defendauts. As a fact, however the second:
~ defendant. had. not been served, and on his. application. the.

bpecml Judge granted a review of judgment. At the rehe&rmg

- the Specxal Judge found that he had been mistaken in supposmg?

tthat the above-mentioned exhibits were passed in 1889, and. tha.t;

~ they were 1ea11y passed in 1888. His original decree; thereiore

‘being founded on'a mistake, he reversed it, and thus left the:

original decree of the Subordinate Judge to stand. I thmk
" that the Special Judge had under these circumstances. a dlscre-~
tlonal power to review his decree in order to correct the mlstake,
: mto which he had fallen. To adopt the language: used in
Badarichdrya v. Rimchandr a<2’ “ the grantmfvaa. review in the.

?I’SSQL‘{& case on the greund of mistake was a most rnnenhsﬂ’\]n

Y @ AVRY L VRSV LRSS

exerc1se of such d1scret10n

;i,-g1),1., L. R., 16 Bom., p. 650, - - . @ Seesupra, P. 113,
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