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ﬁnal decree.

“ One of the mmor plamtlffs ha,s m the meanwhﬂe become a
magor, and has apphed to have his namé mserted and to be allow- A‘
ed to sue in his own right, asalso guardian of his minor brother, )
in place of the next frlend This apphcatlon has been gratited

by this Court., ,
}_D_gcrc‘e. a'eveo'sed.

GRIMINA I REVISION.

Bﬂfo; e M"r. Justzce Jardme and My, Jusizce Rdnade. ‘
QUE N EMPRESS v, GANPATRA 0 RA'MC HANDRA.¥

Penal Code (4e! X LV of 1860), Secs: 109, 115, 148 302 — Abétment—Abetment m.

Br@tbsh Inclm of an offence committed in. Soreign fpr'mforu- Not an nﬁ‘mmp wunder the
- 'Penal Gode——Oﬁ’ence—C'f tm'mal P: ocedure Code (det X of 1882), Sea 188,

An a.betmenb in Bntlsh India by a Bmtlsh sub_]ect of an oifence commltted in -
foreign territory is noL an offence punishable under the Indian Penal Code (XLV

ann

; =OI'1‘500), and cannot, therefore, be tried by a bourt in British: ludm RN

,Rogum Ve Eimstone(n and E’m,p1 €ss V. Moovga, Chetty® i'ollowed. K

The accused, a  Native Indian subject of Her Majesty, was commxtted to the Oourb o
~of Sessions for abetting the commission of murder or of rioting under sectmus 302and
. 147 of the Indian Penal Code.  The alleged abetment consmhed of words spoken in

© British territory by the accused, inciting certain Portuuuosa sub;ects to kill one
Bhénj if he attempted to remove the produce of certain lands situate in the Portu-

| guese territory of Daman. - A dlsturba.uce afterwards occurred at Daman in connection
"wwith this matter, in which one man was killed and another wounded. Thereupon the -

" Governor General of Portuguese India moved the Government of Bombay to bring

.. the accused to justice as the instigator of the murder. The Government. of Bombay
‘ bemg of 0p1mon tha’a sectxon 188 of the Code of Cnmmal Procedura (ActX of .

~ e e *C’rlmmal Rewsmn, No. 11 of 1894, e :
£ (l)J’Bom. H. C Rep., 89, Cr Ca. - @ L LR, 5Bom., 338, 347

V_versa.tlon was alleged or proved ‘the a]lerratlon in the plaint of -
f"'dzsputes and separate residence, and defendant’s fazlure to sup-_: f
port the plaintiffs are, therefore, suﬂiclent to Justlfy the Court in
§perm1ttmo- plamtuﬁs to maintain th:s suit. Under these circum-
:sta:nccs the decision of the lower Court musb. be set aside ;-and as-
it recorded ﬁndmors without giving reasons on the i issues laid down -
by it, we must reverse the decree, and remand the case for full
inquiry. and fresh deClSIOIl on the ments Costs to foIIow the, '
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C1894:1882) was: apphcable to the case, passed a Resolutmn in the Pohtical Depa.rtment
" QumEx- directing the District Magmtxa,te to take. the necessary action in the matter,. The,.
- Empresg,  District Magistrate thereupon: commltted the» accusad to bhe Court of besaxon on a

GANPzgﬁ&’o . charge of abetment of murder or of notmg ’ _ : o
Ra'm- Held qua.shmg the commltmenﬁ that the alleved abetmen!; was, noL an oﬁence

CHANDEAs  punishable under the Indisn Penal Code, and that, therefore, the Sessmns Court had

no Jumsdxctlon to try the accused.

Held, also, that section 188 of the Code of Criminal Progedure (Act X of 1832) had
no apphcatxon to the present case, the alleged offence of abetment not hav mgbeen

commltted ontside British- India. , :
THE accused Ganpatrdo Ramchandra, a Native Indian subJect

of Her Ma]esty, was charged with having instigated at Tambudi,
‘a village in the Surat district, certain' Portuguese subjects of -
Daman. to resist one Bhéns to death, if he attempted to remove .
the produce of their fields in Daman.’ A. riot afterwards occur- .
‘red at”Daman in Portuguese territory in connection with thls
matter in which a man was killed and another’ wounded.. There-
upon™ the Governor, General of Portuguese Indla wrote to the
Government of Bombay, stating that the accused was the mstl- ';

gator of ’rhn mnrdpr and asking th ab hp shot uld be uﬁlshed. SR
" The 'Government of Bombay, bemw of opinion that secti'on""“"
188 of the Code of Criminal Procedure - (Act X of 1887) was ;
applicable to the-case, passed a Resolution in the Pohtxcal De— -
partment ‘directing the District M&mstrate of Surat to take the

“necessary action in the matter. ' . SR SRR

. The" District Mamstra,te committed the ac@u,sed for trlai to
the Sessions Court £ for abetting the commission of murder, or of’
~rioting under sections 302 and 147 of the Indian Penal Code .
_The Sessions J udge amended the charge by substltutmo' section
302 with section 115, and- section 148 Wlth sectwn 109 of the
: Indmn Penal Code.

“i'l‘he accused’s pleader ob]ected ab the trlal among other thmos,
that the Court had no jurisdiction.

" The Sessmns J udo‘e held that this ob]ecinon was va,hd and
ordered the accused to be set ab llberty His rea.sons ‘are set;
_forth in the I0110W1n0‘ extract from his Juugmenn e IS

“ The quesmon for cousxderatmn is whether the charge a.o'a.mst accused' is. one

.
o wlnch can be tried by a British Cours,  Tam of opmmn that it is. 110u, hecause abet‘-
ment means abetment of an offence, and ol'fenqe as-defined  in the Penaleode means
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an oﬂfence commltted in Bntlsh Ind1a. An offencc comnntted in Poruuguese India - 1894 .
s not an -offence pumsha.ble under the Iudxa.n Penal "Code.,” Therefore, abetment of TG

UEEN-
such an oﬂ’ence, even if it occurs in Bmtlsh Lndla, is not an- ofEence pumsha.ble under; o :EQ‘MI]’;]{;ESS
: the Indian Penal Code. It is obvious that the proper- Court to try the charge of 'GANPﬁTRAe
" abetment of murder is - the Court Whlch tries the charge of murder . Hectmn 183, g A'M-

' Cnxmna.l Procedure Code, of course contemplates Courts in Bntlsh India only. - C{IANQEA.

«T find that t}ns Gourt has no Junsdmtmn in thls case, and thercfoze, order that
the bail-bonds and recognizances be caricelled, and thc 1ccused set at hberty.” S __
. The High Court in the exercise, of its revxslonal 1urrsdlct10n
‘sent for the record and proceedmos of this case, and ordered
’:_notlce to issue to the District 2 “\Iamstmte, as well as to the
accused, to show cause why the commitment for trial should not
ke quashed on the ground ‘that the facts disclosed no oﬁence,
the act which the accused was said to have abetted in Brltlsh
India havmo been comm1tted in forelcrn terntory

The Government of Bombay also appnea for a revision or the
Sessions Judge’s order. ’ ’ '

. Réo Sédheb Vdsudeo J. Ifzrtt/'ca,) ‘Government, Pleader, for the
Crown —-Abetment isa substa,ntwe offence under the Indian Penal
Code, and the trial on thls charge is not dependent on the con-

“viction of the principal offender It is immaterial Whether the
;'prlnmpal offence takes place n a. forelon countrv or w1thm"'
 British India. The locahty of the ~act. abetted does not aﬁ“ect
_the liability of, the abettor; Md? uti. Dtda,(b Sectlon
108, explanadﬁon 2, of the Pena,l Code shows that to con-v
'_,.stltute the oﬁence of abetment it is not necessary ‘that the“
act abetted should be even committed. = Abetment being- thus_-'
a “separate and dlstmct offence by 1tself would fall w1thm the
'.,def.imtron of the term “ oﬁence as given by section 40 of the’
Penal Code. It is the character of the act that determmesj
: Whether it amounts to an “offence ” within the meaning of sec-
tion 40 of the Penal Code. If'the accused in the present case.
- had gone to Daman and instigated the murder or riot that took"
“place there, he would have been amenable under section 188 of
- the Cnmmal Procedure Code, to the ]ur1sd1ct1on of the- Courtsf
i British India. A fmtwm he ought to be amena.b]e -to our’
- Courts When he instigated the selfsa.me offence in ‘British ‘India’
®I:L. R., 1 Bom.,rl5T

Y
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;']394: ‘ '—-Reqzim v. szllm Reg . Wallace@’ In the latter case it
ngll:;‘gq} " was held tha.t the Central Criminal Courb in. England had
d o jurisdiction to tr y accssories before the fact to- the felony of
~‘§’:§‘_‘ff scuttling” a -ship on the high: seas, though the: principal felon
HANDRA. ~ wag not amenahla $a Jckien In Tnaland Qtat 94 and 948 -‘Tin :

as not amenable to justice, In England, Stat. 24 and 25 Vie,
c. 100, gives Jlll‘lSdlCthn to try -accessories to homicides beyond
the seas. 'Underthe Portuguese treaty, Act IV of 1880, schedules
(6) and (c) no British subject can be delivered up to the author-
ities of Portuguese India for trial on a charge of murder or
abetment of murder committed i in Por turruese India. It follows,

’ therefore that in such a case our Courts alone have Jumsdlctlon

to try the offender. See also section 3 of the Penal Code.
Refers to Story on Conflict of Laws, sec. 625; Clarke upon

vExtradltlon, p.9; Whar tons Interna.tlona,l Law (8rd Ed.), p. 735

vruuu,l dhan M. uzpa,uu, for the accused, Wa.s not called upon. E

T ARDINE, J. ——Ganpatréo, a nativé Indian subject of the Queen- '

'Empress, was committed by a Macrlstlate of. the Surat District

to the Court of Session at Sura,t for abettmo* the "commissmn of
murder or of rioting, sections 302 and 147 of the Tndian Penal
Code (XLV of 1860) being quoted in the charge, which the Ses-

sions Judge amended by substituting section 302 with section 115,

and section 148 with section 109. The a,llecred abetment con-
sisted of words spoken in the British- territory by the accusecl
inciting certain cultivators, Portuguese subjects, td kill or reswt
to death one Bhdna, a Portuguese subject, if he attempted to
remove the produce of certain land situate in the Portuo’uese
territory of Daman. A disturbance aferwards occurred in con- "
nection with this matter, in which one man was killed and.

‘another Wounded in the Daman territory, these persons bemo'
1 Portucruese subjects The Governor General of Portuguese India -
:‘ then ‘moved the Governmgnt of Bombay to bring the accused to
;;ustlce as the msbwator of the murder. - '

" As. a,ppears from the Government Resolutlon No. 7379 da.ted

‘ the 23rd. Deeember 1892 in the Pohtlca,l Department the - Gov- Y

ernment supposed sectlon 188 of the Code of: Cnmmal Procedure

1o be apphca.ble, and du ected the Dlstrlct Mao'lstrate to take the

‘DSBom. H.C Rep,g., CreCa.. . . @ 7\100&, sCr Cases, 200
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mecessary actlon, there bemg no Pohtmal Agent in the Portuguese

. territory where: the crime was committed. Section 188 has, how-

~ ever, no application to: the case, as the accused is not charged
* with committing any offence beyond the limits of British India.

1.;Aite1 the Magistrate had :committed the accused for trial, the
" accused took objection to the jurisdiction of the Magistrate and
the Court of Session. - The Sessions Judge held that he had no
JUI‘ISdlCthn, and, therefore, cancelled the ball-bonds and set the
~accused at liberty, - *“The question for consideration,”” he wrote,

AR 1Y W]'\D'H\Qr the n'l'm-rgp ag-;nnq‘l- anmnpﬂ 'm one w'h‘m’n can 'hn ‘H-mﬂ hvv

a British Court. I am of opinion that it is not, because abetment

~ ineans abetment of an offence ; and offence as defined in the Penal

Code means an offence committed i in British India. An offence

committed in Portuguese India is not an offence punishable under
the Indian Penal Code. Therefore, abetment of such an offence,
~even if it occurs in Brltlsh India, is not an offence pumshable
- unaer the renal Code.” .tl.b, uuwth:r, uw uuugc did .uuu take
. the requisite steps -to get the proceedings terminated by the
 commitment being queshed by this Court under seetion 215 of the
Code of - Criminal Procedure, wé called for the case and issued
‘ ‘not1ces to show cause. The Government of Bomba,y has since

~ made an applxcatlon to have the order of the Sessions Judge
- reversed, on the ground that the abetment isa eubstantwe offence, -

o pumshable under ‘the Indian l’enal Uodo, and within the juris-

diction of the . Cpurt of Sess:on “We have had the advantage of

“the full and leztrned argument of the Government Pleader on

SC y;uyunxuxuuo

The - questlon is Whether the deﬁmtlon of abetment in the,

Indlan Penal Code must be undeérstood as containing a territorial

~ term. © On’ this questlon Wwe are not withont authorlty ln-
dehvermg the judgment of a Full Bench (Weetropp, C.J, Bayley,
and Green, JJ.) in Reginav. Elmstone®, Sir Mlchael Westropp‘

caid n 118 : ¢ Inasmuch ag the nﬂmp héere abetted was committed

owili, e AAGAllAR AL s VAR L AAAT AL L CLUCLE Wao CULIAAIZLLE

- on the hlgh seas, and ‘mot Wlthm the territories vested in Her'

 Majesty by the Statute 21 and 22 Victoria, c. 106, and, therefore,

~ not an.offence made pumshable by the Penal Code, the abetment

an Bom, £, c. Rep ., 89 Cr, Ca,
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" ‘thereof is not pumshable under secinon 109 of tha.t Code, 50 far:"l
as the Code itself,. standmo' “alone and unmded by “any- other',j
S T 5ena.ctment s concerned »' The learned Chief J ustice then points

Cla . . - .
mwumo__;,; -out bne spemou prowsmﬂ m seet;ens 121, 12* and 238 of _the/

’Cﬁﬁ;];;‘,‘. " "Penal Code for the pumshment of a,betment m Br1t1sh TIndia of .
o criminal acts elsewhere A sumler quesbmn about the deﬁnltlon.,"
‘of the Words “ stolen property *? in section 4]0 was fully_ consi~~
dered in Em.pq essv Moorqa Chetty(l)bya FullBench where Sa.rgen{:

C. J., says, p- 347 “The presumption in construing a Penal C‘ode
Whmh by b&Cthﬂ 2 is- confined to acts and omissions w1thm %he, '
Jterntomes of Bmtxsh India would rather be, that an oﬂ'ence such'-
“as’ recewmg and retamlncr stoleu property, Whlch is in its very |
nature accessory to the punclpal act, should be confined to those"l
‘acts which are made cummal by the Code 1tselt - This reasomng ;

is apphcable to the present facts, the fact ‘that the homicide - or .
rlotmg was later in- “time than the accessory act of abetment,_
‘being unmatemal Tt is clear from the report that the majority of
the Bench. (Sargent, C. J., and Melvill, J.} considered the defini-.-
tlons of offences in the Indza,n Penal Code to contain a hm1tat10n:;:{

to locahty in Bnhsh India in their application to ordmary cases, -
we mean those to which special extra territorial provisions," like
“section 188 of the Code of Criminal Procedure, do not apply. and. .
those where no special provision for pumshment is made such as:

we ﬁnd in sectlon 236 of the Penal Code. The reasoning is not
LA‘ALAA Txr Ronomn <r f‘;; 11 ( nr Rornn e v. ﬂ/fn.-wh(& IT']’\’IDI‘\ +~ha"

LUULCIICA VY LOCJOH/Lu V. ULiié VL Lc«ugolv,u ALL W7 wuv LELULL

;,learned Government Pleader has referred fo. They, are. 1ob -
interpretations of section 40 of the Indian Penal Code, -which
defines the word “ offence.” - The Government Pleader admits with .
learned ‘eandour that this Full Bench demsxon is agamst his-
_contentlon It meets the. argument for the Crown that abetment -
consists in the intention of the abettor, and not in ‘the personal"f
' legal capacity of the individual abetted. This. argument, based
on . section 108, explanatlons 2 and 3, is the same. as” the?'
dlssentmg membe1 of the Bench, West, J., uses at P 354 wof the ,
~rep0rt The views expressed by - Salgent O T, and Melwll J.,
,ma.y a fortwm be apphed by us, in the case before us seemg tlxaﬁ.~

" @ LL.R.,5 Bom,, 338, © ® §Bom, H. C. Rep,gg Cr‘ Cai g
L «(3)IL.R 1Bom.,1a.-'}5 | , A
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falthough the Leg1slature has extended the deﬁmtlon o‘f stolen 894
.fproperty in  section 410 by a,ddlno' ‘the. Words « Wlthm o Q Uﬁzﬁg.
“without British Indm ”* by Act VIIL of 1882, section 9, it has ‘Em:msg
;refmmed from domg the same to the definition of < offence and ; GANPMRAG

* RAn-
of- « abetment’ refrained from making the particular cirenm-  eHANDEA.

LLADNDSRA. -

f_:‘stances pumshable, independent of locahty ~This is sufficient
.r»;answer to the arguments from inconvenience and from: the
;-:enhghtened ,tendency of jurisprudence ‘in England. . To give"
ljeﬁect. to_these, would, as Sir C. Sargent remarks, at p. 348 of '_
v'the reporl; of Bmpress v. S, Moorga Chett;z/, be 0 travel out of the
lemtlmate provinee of judicial eonstruetlon The proper reme_dy :
:‘]S in fresh legislation. ‘ ‘ ' b

: In “England the Statute 24 and 20 V1ct c. 100 sectlons 4« and
.‘,9 would givé Jurlsdlctlon to try a case like the- present. - Butb it
_'__does. not extend to India; and the I_ndmn, Legislature has not
“thought it necessary to pass such a law. - Nor, except as regards
‘murder and’ ineitement to murder, has the criminal law -of
England gone so far as the contention of the Crown asks us to go.
‘i‘he case of BReging v. Kohn® seems to be one where the consp1racy
& contemp]wtes the seuttling of the ship in territorial waters.

* The. questlons mlsed in L'mpress v. Moorga Chetty and in the
;present case are like those raised in Regina v. Bernard®,.
Bernard was tried at the Central Criminal Court in 1858 as
\a,n accessory before the fact to the murder, in Paris, of several -
'perSOns killed by a shell thrown by Orsini at the carrlage of_
‘Louis Napoleon. Forsyth in his Cases and Opinions on. Consti-
'tutional Law, p. 236, refers to this trial and to Chief Justice
'Best’s remarks in De Witz v. Hendricks®, in connectlon with
plots'in Encrla,nd against foreign sovereigns and States, Whlch
he thmks the common law punishes as misdemeanours. ‘

‘ Su A Stephen in his- History of the Criminal L&W‘ of
England Vol 2, p. 18, makes the followmg remarks on Bernard’s
'»‘brlal — ' :
“There were thlee Judges, and the case was left to the jury,
: but thh an 1nt1mat1on that in case of a conviction the quest1on7

mw andF 68 T E ET (2)1F.andF , 2407
(3) 2 Bmg., 314,
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, Would be stated' for ‘the’ Coult for Crown Cases Reservedf The |

jury acqultted the prlsoner

€ Ag refrards the partlcular case of murder an incitement to’ff:
commit’ murder ‘the matter is now set ab rest by 24 and 25 Vict.; f
¢. 100, sections 4 and 9.  These sections provide, i subsbance,’,:
that persons who conspire in England to murder fore:gners"'_':
abroad, orin England incite people to commity murdersy abroad -
or become in England accessories (either before or after the-facty

. to murder or mansla,uﬂhter committed abroad, shall be. in*the:

same position in every respect as if the crime  committed abl‘.oad.j:
had been committed in England. The question, however, still:
remains unsettled as regards all offences except murder.. I ~do
not thlnk it proper. to give a decided opinion upon this subject &
beca,use it is ‘by mno means unhkely to be ra1ser1 ‘]udlmaﬂy,;i

» but I will make one or two observations upon it. / One. strono'j

argument against the criminality of such acts is'that the law: of-'f;
Fngland does not deal with erimes committed abroad “at all. 7{4
The law of Eno-lamd dbes not forbid a Frenchman in’ ance tc»

~rob’ another Frenchman in France. This being so 1t seemss;'?

dlﬂicult to say that it forbids an Englishman to incite in Encrland
a Frenchmqn to commit a robberv in France. The ‘arg ument;;:~

" on the other side is that in all common cases it Would be highly.

expedient that all civilized countries should recognise . offencesA :
committed in each-other’s territories as oﬁ'ences for the fpurpose'_'\

“in question. ﬁub to this it may be replied that thls 1s an argu- e

ment for the Lemsla.ture and not for the Judges. _
. «The law as to conspiracies to commit erimes’ abload stands on

“a footing rather different from the question as to Vaccessones A.“

crime committed abroad is morally as bad as a cgifh

'lm England and there is authority for saying that s any agreement
‘to'do an act of that nature is indictable. Whatever may be the
merits of the case legally, it seems to me clear that the Legls-(
“lature ought to removeall {doubt about it by puttmq cmmes

commltted abroad on’the same. footmg as crimes comm1tted in-
England as’ recrards 1ncltement conspnacy, and accessorles m;
England, Exceptmns mlght. be made as to pohtlcal oﬁ'ences

‘thouo‘h I should be sorry if they Were made Wlde



These observatlons of a: grcat authonty on. the Law of Crimes.
are ‘such as may ﬁtly be consuiered by the Législature, while they -
show the present undetermined- state of the- law of England on:
questlons of abetments there of cmmmal acts i in foreign States. -

-We. may express a hope that our: Judgment following - thev.-»

nv;n inloas of +urn -;nr}nmon'i-c« .n-p ?11” Ranrhaa. fokcnut whish wa -

e J.rl&\an VL WY L) WASILATLLUD ULZ L ASVIIVIAUD . AN

'ma).r add we have consulted our learned. bhlef Justice) will help.
%o make, clear the Jaw of British India. -The subject is, in-our
t‘_,»oplmon, one of interest, to. the Government, which, if it took the

VY ALAULL VY U

"matter into consideration, would be able, a.mon(r other matters

- of expediency, to form an opinion as to the theans possessed by

our Courts of obtaining evidence of acts done i in terrltones outside. -

of ‘British Indla, and of finding out the posmon, character and.
motlves of W1tnesses.

.For the above reasons the Court quashe's thé commitment tofv

the Court of Sessi

Ul-]. i v VA ~

inal Procedure.

APPELLATE OIV1L

_Before Sir Charles Sargent Kt Chief Jccsiace, and Mr. Justice Candy,

BADARILHARYA (ORIGINAL PLAINTIFF), APPLICANT, 7. RAMCHANDRA
" GOPA’L SA'VANT AND OTHERS (ORIGINAL DEFENDAXTS), OPPONENTS. ¥

*.'Del»klmn Agmcul&umsts Relch' Aet(X VII of 18:9) Secs. 78, T4— Review of ﬁrst .

- Court’s order —Flinding that a pcmf J to a smt i3 an agmcultumst—Dwtrwt
Judge-—Asszstant Judge. - LY : el

- An Assistant Judge having found that - the defendants in a smt pendmg before :

him were not agncultunsts, the defendants presented -a. petition of review of. that
* finding, and in revxew the Assistant J udge came to & contrary conclusion, . i ot

" Held, that as section 741 of the Dekkhan Agriculturists’ Relief Act fXVII of
-1879) only makes the Civil Procedure Code (Act XIV .of 1882) apphcable to smts
before the Suborﬁ?ﬁate Judge, the conduct of proceedings ‘before a District or.
Assxsta.nt Judge when ;sitting in revision ‘under section 53 of Act XVII of 1879 1 xs ‘
- wfchm his own dlscretlon, and the granting of a review on the ground ‘of mzstdkc a.s
. to the nature of a-defendant’s income is a reasonable exercise of such dxsoretlon.

LR Apphcatmn No. 130 of 1892 under Extraordinary Jurisdietion, S ¥

t Sectlons 7 3 and 74 of the Dekkhan' Agrmultunsts Relief Act (XVII of 1879) P!
.73, ,The decision of any Court of first instance that any person xs or 13 not an

. agncultnmt shall for the purposes of this Act be ﬁnal .
S 7 Except in o far as it is inconsistent with this Act “the Code of Civxl Procednre

. sha]l apply in all sults a.nd proceedmgs before Subordmate Judges under-this act”
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