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f;a;,e, as Farran, 3 ., says in the above case, to leave the cruardlan to
o dof on his own responmblhty what he thinks rig ht and proper
f{_under ‘the circumstances.of the case.

qubtorneys for pehtmner '--"\Iessrs Muljz and Raghowjz.

Before Jlr. Justice J ardme and Mr. Jmtzce M G.. .Ranadc

g MAHA’DEV BALVANT AND ANOTHER (ORIGINAL PLAINTIFFS ) APPELLANTS’ S

v. LAKSHMAN BALVANT (ORIGINAL DEFE\DANT), RESPONDEW. ;

' Hmd’eb Iaw——Partuww—-—Smt by minors for par tmon—ln w]mt cases such a smt
- com Zw—M alver satwn. ,

L9

o

- Under the Hindu law a minor co-parcener eannot sue for parhtlon unless his

mterests are likely either (1) to be advanced thereby, or (2) protected from da.ncrer

‘Where an adult co-parcener has taken up a hostlle posxtmn to’ the 1utere>ts of minog -

fco-pa,rcenela and denied their rights, or sets up his own mdependent title, or .where
the minors live separately and the adult co-parcener does not support them, in all thesa

cases it is in the interest of the minors that their share shall be partitioned and §ét- apart,

o The‘plaintiﬁs,'whp' were minors, sued by ‘their next friend for a partition of their
“ancestral property in the possession of their step-brother, the defendant, It appeared.

~ that soon after their father’s death disputes and differences arose between plamt:ﬁ:‘s ,

mother and their step-brother, which led to their separation in food and residence,
The defendant managed the family property, but d1d ‘not supporb the minors out of the
:rents and pr ofits thereof Hence the su1t : , : CL ,

i ﬂo.'ln'f +11n+ Hmncﬂm -nn mﬂvm‘mhnh was _11 _ﬂv or hvnvaﬂ the g“puatzgn in. {-'lm

plaint, of disputes and separate residence and defendant’s failure to suypoxt the

plamhﬁs were sufficient tm;ustlfy the Court in permlt‘omg the p]amtxffs to mmntam N

the suit.
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| First Class Subordinate Judge of Poona. in Su1t ‘No. 82 f 1889'.‘ :

Sult for a partition of joint famlly property

One Balvant Karandikar died on 23rd April, 1886, posseseed |
-of considerable moveable as well as immoveable iproperty. He
left behind him a widow by name Jénkib4i, two minor sons.
(the plaintiffs) by J. énk1ba1 and an adult son (the defendant) by .

‘ hlS first Wlfe.

: Wlthm a few months after Ba,lvant s death dlsputes arose.in
th famﬂy, in consequence of which J dnkibéi and her two minor.

' *Appeal No. 145 of 1892,

Februm'y 1. ‘
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’ defendant took possession of the whole f h fam
* both moveable and immoveable,

-in the joint property would be seriously preJudxced if a partltmn':

’  TﬁELJNDIAN LAW REPQRTS. [VOL. XIX.V

s the defendant in food and
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In 1889 the minor sons of Ba.lvantréo bwught this sult by thelr:':
next friend to recover by partition their two-thirds share of the
tamily property, alleging that their step-brother, the defendant,

~ had after their father’s death taken pessession of the whole of the

ancestral property, moveable as well as immoveable, and had re- _

fused to support them out of the rents and profits of the estate in,

‘his hands. The plaintiffs also asked for an account of the i mcome

| ‘ of the property since the date of their father’s death.

The defendant pleaded (inter alia ) that plaintiffs’ mother J ankl-‘

R bm had taken away cash and ornaments belonging to the famlly
*nf the total value of Rs. 10,000, which should be brought into

hotchpot ; that he had no objection to a partition of the property
in d1spute, except a house, which he had redeemed +with funds
belongmo' to his deceased mother and forming part of he strzdhan
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the mortgage-debt which had been thus paid off.
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The ‘Subordinate Judge dismissed the suit on a prehzmnary”
pomt holdmtr that under the Hindu law the minors were not en-
titled to sue for partition without showing that their interests

were not forthwith ordered. -

The foIIowmg extract from his _]udrrment oives the reasons for:

rdlmzmssal.l of the suit :~— RN

o This - suit seems to have been filed eitherin ignorance or in foroctfulness of the~‘:

: salutary rule of Hindu law, which does not allow of partition at the instance of gz .
~ minor co-parcener without good grounds to believe that the minor co-parcener’s interests
“in the joint family property would be prejudiced scriously if a partition were not:
: forthmth decreed The plaint discloses not a single ground to satisfy the reqmrements-'
“of the Hindu law on this point; The officer who registered the plaint Seems to ha.ve .4
»ta.ken 10 notice of this ma.tenal omission, The defendant’s pleader did not ralse the

pomt in hxs kaifyat, and my predecessor in office did not raise that issue; Aﬁ the~

‘ close of ‘the trial, however, the defendant’s pleader saw the point and asked for a Short;

: tnne to enablé him to find authorities on the subject. In addressmn' the Court buth

) pleaders argued the point, and the defendant’s pleader cited some- authorities in. sup- :
port of his contention. He cited I. L. R.,' 8 Cale., 537 ; £, A. No. 148 of 1871 ; 3 and.r

3 Mad, H.. C Rep., 94, The rule of Hindu law, upon wlneh the defendax t’splea,der has
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‘,:rehed i5's0 well Lnown tha.t 1t does not requn-e the help of any deClded cases. Ammorv 1894:
_is unfit to attend personally to his affairs, and his (minor’s) estates must be managed MAHA oE o
by somebody else. - The Hindu law under the circumstances wisely presumes’ thata = BALV'ANIY
.»manaaer of a ;;omt Hmdu f.mnly is the best person to be entrusted- with - the manage-. . ;v ® -7
-ment of the shares of the minor members of. that fmnﬂv ::md until and mﬂpqq this . LAKSHMAN

K- . BALVANT,
-presumption is rebutted by strong evidence showmo' that the - interests of the’ mmor :
~members cannot be safely entrusted to the manager of the joint family, the Jaw will -

1ot allow a partltlon at’ the instance of a mmor co-parcener. fuch bemg Ty ylew of .
the law applicable to this case, and the plamt being altogether silent as -to the exist-
“ence of any of the grounds required by Hindu law, I proceed to sée whether the evrf

. dence has made out a ecase for the sus’cenance of a pa,rtltlon smt on' behalf of the;
fxmnor plamtzifs. ‘

e

o There is nota, shadow of ground to contend that defendant has been gmlty of

i mxsmanagement or malversation or has donean ythmg whmh has preJ judiced or is likely '
“to pre;udlce the mterests of the minor plamtrﬂ:‘s. .

<} ismiss the plamtxffs suit with costs.”- - L T
Agamst thls decision the pla,mtlffs appea.led to the Hmh Court.

. Shivram Vzthal Bhandaﬂcar for appellants :—TheYower Court V

:' ]’ms Tmpﬁfpd the 'n]mnh'FFq n]mm for P-:whhnn an a l'nr-hwmsﬂ 'nnrnf

Uivavii Uil @ WUW

i whlch is not to bc- found in the pleadings, or- covered * by any ¢ oi’~
the issues in the case. The lower Court holds that a minor can- .
not demand partition: unless he alleges and proves mismanage- -
ment or malversation on the part of the adult co-parceners.- We ,
contend that thisis an erroneous view and isnot warranted by any"
texts of Hindu law. The rule is correctly laid down in placitum
544 of Colebrook’s Digest, VoL ITL. £ a -mmmea interests are "
hkely to be preJudlced by the property being left in the hands
of the adult co-parcener, he is entitled to claim pa1t1t1on——Than-'
gam Pillai v. Suppa Pillai®. See also Kamakshi Ammal v. Chi="
dambara Beddi®, We go further, and say and contend that if
a minor would benefit by partition, the Court would allow it, even
though no spemﬁc act of malversation be alleged against the

‘dzu ulb (,U'Pdulbellul—u(’ub f(r nwmw&unwl (er MU"U .uuglmnwbh(g). Rb’ .
fers to Damoodur Misser v. Senabutiy®; Svamiyar Pillai v. Chokka-
é-lmga,m Pillai @; West and Biihler’s Digest (3rd Ed.), pp. 674,815;
and Mayne s Hmdu Law (5th Ed ), sec. 435. In the present case

oL L. R,12Mad,40L -~ . @ P.J. for 1875, p. 261, R

@ 3 Mad, H, . Rep,94 447 (@ 1L, R, 8 Cale., 537,
-~ 6) l’ﬂad H C Rep ., 103,
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a8, ‘the - yiinors have been excluded from all pa:l‘tlclpatmn in the m“zzi
‘f"%ﬁ*ﬁi" - come of the fa,mlly property ever ginee thelr fathers death, " The ;

Toe *+  * defendant is their step-brother Thelr interests are not safe in :’

Iﬁﬁﬁﬁ‘ﬁj - hishands. A partition s, thergfore not only deSJrable but neces-

. .eary, to pronecn their mterests

Dc{zm Abdgt Khare for respondent .—There. is no a.llega,tlon-:,

in the plaint™that. the minors’ -interests would be pre3ud1ced
by the property being left in our bands. The lower Court
‘has found that we are hot gullty of mlemana,crment or mal-
- versation, or have done anything which is likely to preJudlee the
- minors’ 1nterests That being  so, the minors are not entitled
_to claim parmtmn—Damoodur Mzsser V. Senabutty(l) Alzmel

Amvnal v. Aruna. Chellam lelm@) West a,nd Biihler (3rd Ed)
74, 75; Mavnes Hindu La.w (5th Ed) secs. 400 and 432; 2
Vyavastha Da,rpan 338. A partition, like 2 contract, depends
upon the ag reement and consent of all partles concerned A minor
cannot give such consent. The sovereign as parens patmm acts

| for him, if his interests are in danger ‘This is a condltlon prece-
dent to & minor’s suit for partition. This ob;;ectlon to the. suits

- was not indeed ‘taken by the defend&nt in his ertten sta.tement

—RYTJ‘ OQ 1"' ﬂﬁﬂ(‘ +n 4""\& ‘V‘f\f\"’ (\ "']\r\ Fetagsyay “']’\ Q 1’\ (] T
u @as iy buuo UV UG LUUY UL LU bwov, vic I.JuUULL‘I.l.LlULUU uuugv “ aaa

. competent to raxse 1t of h1s own motlon

RA NapE, J,:—In this -case the minor plamtlﬁ's by thelr next ‘
1.1‘1811'0, mought a suib fux @ pa.‘i‘uuuu U). uuuu yuwﬂml pwperty
against their step-brother; the defendant. Defendant filed a 'writ-
-ten statement, in accordance with which issues were laid dos n,
j;:and evidence received in regard to the same. The lower Court,
however, dlsposed of the suit on a eomewha,t techmcal point of
ff}lla.w not raised. by the defendant, and not 1nvolved in the i issues,
na.mely, that, under Hindu law, minor co-parceners cannot sue for
-partition without showing good g ground to lead the Court to believe
 that. the minor co-parceners’ interest in the joint property Would
“he serlously prejudiced if a partltlon were not forthwith. decreed.-
“The lower Court held that plaintiffs faﬂed to show that defendant
f_“"’Wa,s guilty either’ of mismanagement’ or malvereatlon or that he
?}_v'had done anythmd whlch prejudlced or was. 11kely to preJudlce,

(1) I L. I% " Calt. 53/ e 63) 3 ‘\{ad H.C. Rep .y 69
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2 lalm Wa.s dlsmlssed with cos’os.

;g;rela.ted to this view of the lower Court that the manager of a joint

‘Hindu family is the best person to. be entrusted. with the care of_-.f-:-
~the m‘rprqu of its minor mpmhprq mnd that harh’rmn g’hmﬂd not ~
{“be allowed unless this presumptlon was rebutted by strono
" evidence showing that the minors’ interests " could not be safely
“entrusted to the managing member. The lower Court’ appears -

1o have assumed that the presumption mentloned above cannot

" be rebutted unless malversation is proved. ‘In one place it
_is stated in the Judgment that there is nothing to show that "

- defendant has made away with any of the moveable property, and
“in the absence of such proof, the partition suit will not lie”

It appears to us that the lower Court has placed a too narrow

i construction on the rule of the Hindu law referred to by-it. It
is true some of the earlier decisions required proof of malversa-
~tion‘or mismanagement ; but the more recent decisions have laid

“down both a 'oos1t1ve and a necatwe test, na,melv that no su1t by a"

minor co-parcener for part1t10n should be allowed unless his in-'
- terests are either likely (1) to be advanced thereby, or (2) protected
" from-danger. . The decision in Svami zycm Pillai v. OIaokl»almgam

Pillai® no doubt states malversation as the O'round which should '

- be proved before a ginor’s suit for partltlon can be allowed. In
- Kamakshi Ammal’v. Chidambara Reddi @ however, the Madms
High Court took note of Sir T. Strange’s dlct:um and the case’
-in the frst’ volume, and “ruled that ¢ there was no foundation in.
. Hindu law for the position that an infant cannot claim parti-
tion except when” malversation is proved.. The true doctrine

~laid down in ‘that case: was that an- action will not lie “unless
* there is something cleatly mdlcatmg that-the interests of the-

-infant will be advanced by partition.” The testlaid down is thus
" whether or-not the suit -was for the benefit of the minor. ThlS

- view.of the Madras High Courb was re-affirmed by it in T angam.
< Pillai v. Suppa Pillai®®, and also by the Caleutba Hwh Court;
-in J.Jmnoocmr Aisser v. ;bemwutz‘ J Misr ain® where it was heia-

)1 Mad, H. C. Rep.; 105, + @"’\IadHCRep 94,
§ §3>_1 L. R, 12 Mad., at p. 40 ~ _w L'L.R,§ Cal., 537.

..
v

~the mtelests of the minor plamtlﬁ'a, and on thls ground, plamhﬁ's f",v'?:‘-‘-,'--

i

) m
_‘ ~ v Banvawt
“The chief point argued before us by the. appella,ntq pIeader" .

‘ 7. [ "
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‘ that unless elther malversa,txon or some other cucumstances whlch'?.

made it for. the minor’s 1nterest tha,t his share qhould be se’b asule,

and. Buhler (3rd Ed.), Vol. 2, Partition, p.675, mention is made of,—

a case inwhich the High Court of Bombay directed the District”
'Judfre to 1eport after inquiry Whether the minor would benefit
_ by a suit for: pm‘tﬂnon against his uncle, adamst whom no specla,lf
jnstance of malversation: had- ‘been alleged : see also Govind i
- Ramchandra v. Moro Raghundth®. Some of these cases are refer-
~red to in the ]ud(rment of the lower Court, but it does not appear
to have correctly apprehended the true spirit of these dec1sxon§
*'of the three High Courts on this point. L

"The lower Court thereiore, was bound to consider the ques-

tlon, ‘not 80+ ‘much . as though it had only a negative. aspect, -
‘a‘n(l lesseu upon pt‘OOI 01'. mawersa.mon, but ﬂ;!bO from me pOSI-,

tlve pomb of view, namely,vwhether or not: the paltltlon suit.

" would benefit the minor’s intérests, In the ccases quoted above, -
~ it has been held that ‘when the defendant has- taken up a’
"hOStﬂb position to the minors’ interests, and denied the]r norhts,

or set’ up his own mdependent title, or where the minors hvej.v.@
sepa.mt,ely and defendant ‘does not’ support them, in all these:
cases it is in the mterest of the minors that their share should be i

' pmtltloned and set apart, If the minor's rights are not demed N
or the property is not 'msmanaoed it would generally not be n -
: bht; l.lll.llU]. b lutULGDt tru 3u.b iUL lJa;L {'ufuuu I.U- thU Bwubal \.;UADU, Uht} %
, exxstence of dlsputes and differences. was held to be a suﬁiment

o'round to justify the partition suit. In the present case, the
" evidence shows that plaintiffs and their mother have been living -
sep&mtely from defendant for many years, and that there have
* been many disputes between ‘plaintiffs’ mother and defendant. -
Plamtlﬁ« also allege “and deiendant does not deny, that the de<*
fendant does not support the plaintiffs out of the family- property.
These facts appear to us to furnish sufficient “grounds for holdmo-b_“’_;,
~that, as between plaintiffs and thelr step -brother, the defendant,.

~the partxtlon suit brought by plaintiffs would promote the interests:
of the minor plaintiffs, and that the pattition of plmntlffs two-_"-ifg’

thlrd shale Would beneﬁt them matenally Even though no malw"'?*-y-"”
e <1) p J for 1875 b2 ‘61- g %
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ﬁnal decree.

“ One of the mmor plamtlffs ha,s m the meanwhﬂe become a
magor, and has apphed to have his namé mserted and to be allow- A‘
ed to sue in his own right, asalso guardian of his minor brother, )
in place of the next frlend This apphcatlon has been gratited

by this Court., ,
}_D_gcrc‘e. a'eveo'sed.

GRIMINA I REVISION.

Bﬂfo; e M"r. Justzce Jardme and My, Jusizce Rdnade. ‘
QUE N EMPRESS v, GANPATRA 0 RA'MC HANDRA.¥

Penal Code (4e! X LV of 1860), Secs: 109, 115, 148 302 — Abétment—Abetment m.

Br@tbsh Inclm of an offence committed in. Soreign fpr'mforu- Not an nﬁ‘mmp wunder the
- 'Penal Gode——Oﬁ’ence—C'f tm'mal P: ocedure Code (det X of 1882), Sea 188,

An a.betmenb in Bntlsh India by a Bmtlsh sub_]ect of an oifence commltted in -
foreign territory is noL an offence punishable under the Indian Penal Code (XLV

ann

; =OI'1‘500), and cannot, therefore, be tried by a bourt in British: ludm RN

,Rogum Ve Eimstone(n and E’m,p1 €ss V. Moovga, Chetty® i'ollowed. K

The accused, a  Native Indian subject of Her Majesty, was commxtted to the Oourb o
~of Sessions for abetting the commission of murder or of rioting under sectmus 302and
. 147 of the Indian Penal Code.  The alleged abetment consmhed of words spoken in

© British territory by the accused, inciting certain Portuuuosa sub;ects to kill one
Bhénj if he attempted to remove the produce of certain lands situate in the Portu-

| guese territory of Daman. - A dlsturba.uce afterwards occurred at Daman in connection
"wwith this matter, in which one man was killed and another wounded. Thereupon the -

" Governor General of Portuguese India moved the Government of Bombay to bring

.. the accused to justice as the instigator of the murder. The Government. of Bombay
‘ bemg of 0p1mon tha’a sectxon 188 of the Code of Cnmmal Procedura (ActX of .

~ e e *C’rlmmal Rewsmn, No. 11 of 1894, e :
£ (l)J’Bom. H. C Rep., 89, Cr Ca. - @ L LR, 5Bom., 338, 347

V_versa.tlon was alleged or proved ‘the a]lerratlon in the plaint of -
f"'dzsputes and separate residence, and defendant’s fazlure to sup-_: f
port the plaintiffs are, therefore, suﬂiclent to Justlfy the Court in
§perm1ttmo- plamtuﬁs to maintain th:s suit. Under these circum-
:sta:nccs the decision of the lower Court musb. be set aside ;-and as-
it recorded ﬁndmors without giving reasons on the i issues laid down -
by it, we must reverse the decree, and remand the case for full
inquiry. and fresh deClSIOIl on the ments Costs to foIIow the, '
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