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Judue in chambers after the filing of the aﬁidawts. Thc ipetx—v
tioners must Dav the costs of this rule. .

Attorneys for the petltloners °—-—Messrq Pestanjz, Rustwn, emcl
Kola. . AR : R
Attorneys for the hqmdators '——\Iessrs. Crazg Jw, L Jnch, zmd
Owen. _ , o ,
- Attorneys for the Enghsh credltors .—Messrs. sz ner and H em-:fl

i 'mg. .

‘ORIGINAL CIVIL.

Before Mr. Justice Starling.
JAG'ANNATH RA'MJI PETITIONER.*

u-mw quw u.u/u,/ u/a':‘ d =_‘7}'fvganv-__ Dn'nmm rn" ("nrmm' io ﬂppmnf UL, (Jrrm: n'/' person /l‘nri

. .estate of a minor — Poer of guardian to sell minor’s  property.

The powe1 of -the. Lourt of Chaucery to appom’o guardnns to mfa,nts, whether
such mf&nts have propel ty or not, is possessed by the High Court. -

Quosre whether a guardlan appointed by the -Court (except under some specla,l

_ Act) has any  anthority to sell the property of his ward unless the exp1 ess sanetmn

01" ‘the Court is gwen. :
Ix chambers. -
The pet1t10ner presented hlS petition pra,ymo' that he mmh{-, be

. 5ppomted ouardian of the person and property of his two mmor

sons Damodar- Jaganndth and Bhaskar Jaginnath, and uhat h&

~ might be empowered to mortgage certain family property

. The petltlon stated that he and his two minor sons Were jolnt

in food, worslnp and estate, and resided together in Bomba,y ; that.
'f_they were possessed of certain ancestral immoveable property

“deseribed in the schedule to the petition ; that the. petltloner

_:i;had incurred costs, amounting to about Rs. 800, in a suit which

was’ still pending ;  that he was mdebted %o vamous peISODS and

“had no’moveable property. wherewith topay thesaid debt; that

the creditors were pressing for payment, and that . unless pach

"'they would file suits to the detriment’ of the i’amﬂy He fur—

ther stated tha.t subject to the sanctlon of the Court he had con-.
*"\I’iscellaneous No. 710- »
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;‘.tracted for a loa,n of Rs. 1, 500 on the mor toaﬂe of the said i 1mmove-

;'able property, and he, therefore, prayed ‘as above stated for the
5 'sanctloa of the Court RIS R ERRRTIN A 3

Eanq (Actm-r Advocate General) presented the petltlon a,ndv

‘clted Re Jaird dm Lu:vmon @, R

STARLING J :—The petltloner in thls case, J agga,nath Rémp, hasﬁ‘
two minor sons Ddmodar and Bhaskzh and the three together con--
stitute a joint and undivided Hindu fa.rmlv nnqqpqmﬂ of ancestral

immoveable property and also of some movea.ble pr operty, but none
which a,ppa,rently is available to - pay off certam debts which the
~ petitioner has incurred. These seem to me primd facie to be
~ debts properly incurred for the beneﬁt of the family, and such as
N would justify the petitioner in selling or mortgamnrr the family
~property in order to pay them. The petitioner kas arranged to

- raise a mortgage on the family property for the purpose of pay-
~ing them, and now petitions the Court to appoint him guardian
~ of the persons and estate of his minor chlldren and to sanction the
: ,'7'mort,qa,qe in' order that he may be able to raise the money at a-

lower rate of 1nte1est tha.n he would othermse be able to do

: When the petltlon was presented to mein chambers 1 refused to
: a,ccept it, or make any order on it, as I considered tha,t under the
N clrcumsta.nces the pet1t10ner had full power to mortgacre the pro—'
‘pelty himself, and that, as I did not feel I ought formally to

sanction the mof‘tgage Wlthout a much fuller enquiry Whmh

would cause additional expense to be mculred the a.ppomtmg

him as uuardlan would certemly give . him no further power than.

he ongmally possessed as the father ‘of an undivided Hindu
famﬂy, but mlght possibly lead the mortgagee to think that he

bad fuller powers. ~ The pet1t1on was, ‘however, presented to me

X aga,m by the .A.ctlncr Advocate General, who called my attention to

the case of Ja a,tmm Luwm(ma’ in Whlch a similar order ,--Wlth sore
‘doubts, howeVer as to 1ts proprletyn-was made by Farran, J.

. After hea.rmg his argument I reserved judgment, and consulted '

-;the Chlef Justice on the matter, as I felt it was desuable that
‘Some deﬁmte rule should be laid down on which to act in these cases

fwhlch a.re becomlnd somewhat numerous,, |
(1) I L. R 16 Bom - 634,
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There is no doub(’. that ‘the Court of Chancery has always ha.d’;

" the power of appointing guardlans to infants on a proper case
,' being made out, whether such infants have property or not--see_i

Re Spence,® Re Fynn"')——though it is or &marlly not necessary for a

-Court to interfere i in cases where there is no property-— W ellesley .

v. Duke of Beaufort®. . This power was possessed by the Supreme

.Court of Bombay under its charter, and was; amongst other powers,
‘preserved to the High Court by the 24 and 25 Vict., c. 134,5. 95
- and the Guardians and Wards Act VIII of 1890 also reserves thé"

same power to the High Court. Consequently, I consider I have

~the power of appointing the petitioner guardian of the persons '
' and estate of his two minor children, and I doso«

“As to sanctlomno‘ the proposed mortgage, I understood the'

: Actmg Advoeate General to say that he did not now ask for that ;
- but under any ‘circumstances I do not consider I could grant thaﬁ
' sanctlon without fuller information as to-the means of the pem-

tioner ‘and the nature and amount of the moveable proper ty of

~ the famzly than is afforded to me in the petition, for it may: be
(I do not say it is) the case that the petitioner isin recelpt s

of a comparatwely large income by ‘way of salary, in addition to"
the income of the immoveable property, which he has been squan-
dermo- and thus the neceqsuty of borrowing money for proper-

»purposes has arisen. The Court of Chancery has always exercised
s very rigid scrutmy over the dealings of a guardian with the‘

properﬁy of his Wa,rd In Damell’ s Chancery Preftfice,chap. XXIX
sec.. 5, part '3, it is said : “There is some difficulty in deter-‘
Immng w1th prec1smn the extent of the authority Whmh is pos-

sessed by a guardian of the estate of an infant, who has been"
j_appomted by the Court of Chancery,” and that doubt, except so__
f;’far as it has been removed by English statutes, still seems to be
in. x1stence * The 'whole, of pa.lt 3 is devoted to discussion of the ‘
powérs of guard1ans in the manao*emenﬁ of the property of thelri
:.fwa,rds ‘and from a perusal of it, it seems to me very doabtful whe->
“ther'a ouardlan a.ppomted by the Court (except under some parti-
; cular Act.) has any authomty to sell the property‘of his ward, ‘unless
- of course the express sanction of the Court is’ given. " ‘The result
of myg rantmcr this apphcafomn, 50 far as T have orranted lt WIHI

@ 2Phil, 247 atp. 252, > @2 Def. and Sm,, 457 at p. 481
(8)'2 Russ,, 1 at pp. 20, 21.
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f;a;,e, as Farran, 3 ., says in the above case, to leave the cruardlan to
o dof on his own responmblhty what he thinks rig ht and proper
f{_under ‘the circumstances.of the case.

qubtorneys for pehtmner '--"\Iessrs Muljz and Raghowjz.

Before Jlr. Justice J ardme and Mr. Jmtzce M G.. .Ranadc

g MAHA’DEV BALVANT AND ANOTHER (ORIGINAL PLAINTIFFS ) APPELLANTS’ S

v. LAKSHMAN BALVANT (ORIGINAL DEFE\DANT), RESPONDEW. ;

' Hmd’eb Iaw——Partuww—-—Smt by minors for par tmon—ln w]mt cases such a smt
- com Zw—M alver satwn. ,

L9

o

- Under the Hindu law a minor co-parcener eannot sue for parhtlon unless his

mterests are likely either (1) to be advanced thereby, or (2) protected from da.ncrer

‘Where an adult co-parcener has taken up a hostlle posxtmn to’ the 1utere>ts of minog -

fco-pa,rcenela and denied their rights, or sets up his own mdependent title, or .where
the minors live separately and the adult co-parcener does not support them, in all thesa

cases it is in the interest of the minors that their share shall be partitioned and §ét- apart,

o The‘plaintiﬁs,'whp' were minors, sued by ‘their next friend for a partition of their
“ancestral property in the possession of their step-brother, the defendant, It appeared.

~ that soon after their father’s death disputes and differences arose between plamt:ﬁ:‘s ,

mother and their step-brother, which led to their separation in food and residence,
The defendant managed the family property, but d1d ‘not supporb the minors out of the
:rents and pr ofits thereof Hence the su1t : , : CL ,

i ﬂo.'ln'f +11n+ Hmncﬂm -nn mﬂvm‘mhnh was _11 _ﬂv or hvnvaﬂ the g“puatzgn in. {-'lm

plaint, of disputes and separate residence and defendant’s failure to suypoxt the

plamhﬁs were sufficient tm;ustlfy the Court in permlt‘omg the p]amtxffs to mmntam N

the suit.

.
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| First Class Subordinate Judge of Poona. in Su1t ‘No. 82 f 1889'.‘ :

Sult for a partition of joint famlly property

One Balvant Karandikar died on 23rd April, 1886, posseseed |
-of considerable moveable as well as immoveable iproperty. He
left behind him a widow by name Jénkib4i, two minor sons.
(the plaintiffs) by J. énk1ba1 and an adult son (the defendant) by .

‘ hlS first Wlfe.

: Wlthm a few months after Ba,lvant s death dlsputes arose.in
th famﬂy, in consequence of which J dnkibéi and her two minor.

' *Appeal No. 145 of 1892,

Februm'y 1. ‘
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