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| | Bcfore Mr Justtce Fary an.
- 1894, "IN RE JEHA'NGIR B. KARA'NI & Co., LIMITED.

;‘_“fptember & " HORMASJI RUSTOMJT DASAR AND OTHERS, thrmowns, P,
PDSTO\IJI EDALJI DHA'RWA’R AND ANOTHER, RESPONDENTS.

Compam/— Vdunmu winding 'up—Inguwy into conduct of liquidators—Indian
C"ompames Aot (VI aof 1882), Sec. 214— Practice—Procedure.

Wi here coutributories of a company. in voluntary uqumabxon compmm of the con-:'
duet of liquidators in the winding up. and desire a:n inquiry.under section . 214.of - “the
: Indian Compames A-,t (VI of 138"), the proper procedure is by summons in cha.mbers.;

‘ Where it is sought- to ma.ke an officer of a company ha.ble for mxsapphcatxon of’

. the funds of a company or for misfeasancé or breach of trust in relation t6-its- aifaxrs,:
the sum sought: to be: recovered . should be definitely.istated in the summons, and- the'
grounds upon which the application is based should be fully and adequately set';' out in
an aﬁ'xdawt or nﬁidsmts.

RULE nisi to set asxde an e:v-parte order dated 19th Jul ¥, 1894'
made under sectmn 214- of the Indian Compames Act (V[ of
1882), dlrectmcr an mqmry mto the conduct of hqmdators, &c.,

.Lne dena.nn‘lr D. l\auuu \JO., ulmweu, Was remsnerea as &JOan
~'stock company in 1892, and carried on the busmess of book-f
sellers and pubhshers &c. " On the 23rd May, 1894, the company
”Went mto voluntamy hquldatlon and Pestonji Edalji Dhdrwérand

Sorale Kalkhosru Pétuk were appomted liquidators. .

e ;On the 12th J uly, 1894, the petitioners, presented a petltton tov
the High Court complaining of the conduct of the hquldators,
alleging that. they had sold' a.considerable portxon of the -com-:
‘pany’s property very much below its proper: value, and bringing
“ other charges.against them in connection with’ the said sales. The
i'ollowmg clauses of the petltmn set forth the petlbxoners case —

« 14, Your petitioners are at. aloss’ to a.ccount for the extraordmam ; _llinduct of
the hquxdators aforesaid in selhng the company‘ 8.assets at the rxdmulous pnces afore~

saidt Before domg 50 they (lld not ca,use any valuatxon or mventory of the: assets to
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. and isa breach of trust’ reposed in'them,:

gz 1‘1 Vm"- -nn{;ahrmnm say Hmt ﬂ'mrp are '17 nhm-phnlderq in the sa.ld company,

“The ereditors of the company have claxms nmountmg to Rs. 6:) 000 or therea.bouts, out

“of wluch ereditors to the extent of Rs: 20,000 or ’cherea.‘bouts ‘being- secured credxtor
have been pa,xd off, and credxtors to the extent of Rs. ]4 000 are in England Al the

creditors of the said company, your petitioners believe, support this application. A]l
the mdepen(lent shareholders also, your petxtmners beheve, support it.”

P

The prayer of the petltuon was as follows

“(1) That' this Honourable Court wﬂl exercxse, m the case of this’ comp:my, all the

powers which this Court mxght exercise if the said company were Wouml up by thc'

Court, and in particular will exercise the powers .given by section. 214 of the Indian
Companies Act (VI of 1882)., ' '

«“ (2) That this Honourable Court will examine into the conduct of the said Pestonji-
Edalji' Dharwar and Sordbji Kaikhosro Pituk in and about the ‘matter of the sales ,

aforementioned, and will compel them to contribute such sums of money to the assets’

of 'tlz_e company by.way of compensation iﬁ*respeet of the misfeasanee or breaches of -

$rust complained of by your petitioners as this Honourable Court thinks just.!’ -

-On the 19th July the petitioners obtained an ex-parte order.
;'dll‘GCblnff an inquiry in chambers into the conduct of ‘the: l1qu1da,- 2
“tors Wlth regard to the sales mentioned in the petltmn “and as_
“to what sum or sums of:' _money, (1f any), the said l1qu1da.tors.1
should be compelle’d to contrlbute to the assets ‘of the Sald com-
_pany by way of compensation in' respact of: misfeasances or:.

_:'brea,ches of trust compla,zned of in the said petxtwn

On the 30th J aly, 1894 the hquldators obtamed a rule msz to "

seb a,suie the above ew-parte order.:
The rule now came on for hearmo

Laqm ( Advomte Genere,ll for the li i_rl ators in. support of the’

rule '—-I‘he order of .the 19th" July was obtained ex parte, a.ndf
Wlthoub any notice to the hqulda.tors of the charges made -agains-

_ them. - The procedure is wrong. . The petitioners should have taken -

‘out a summons, and the case, should have been heard on affidavits

ﬁled by both- parties: -before-any- order was  made. - There is- _n_o"
precedent for such an order. He referred to sectlons 162, 1’82‘

be made, or invite any tenders or adwerhse, nor did they call n.ny meetmg of sha,re—
* holders rveredﬂors to consulb them or ascertam their wishes ; and if the said. sales are’ "
Eﬁbond' fide \sales, which your petltxoners do not admxt, your petitioners say that the_:f.

condilct of the liquidators amounts to gross negligence and misfeasance on: their ‘part

1’D
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a‘nd"2‘1-4‘ ) of the Inchan Compames Act (VI of 1882) a,nd the
‘ correspondmo' sectlons of the English Act iz, sectlons 115, 138'

‘and 165 ; Lindley on Companies (5th Ed ), p 97 Rules 8 and 79,

R under the English Compames Act. .

" Tnverarity by for the peb1t10ners ‘showed 'cause '—-Under sectlon.
"14 of the Indxan Compames Act (VI of 1882) the person pro-
ceeded aomnst is not entitled to notice. - To get an order under

-that- séction it*is only necessary to satisfy the Court: 'that’

there is a pnm:i Sfacie case against the persons charded——‘Sto‘in-’{
ger’s case®, In proceedings under section 115 of the English Act

‘10 notice is given to the parson against whom the order is apphei
,for. ‘, Sectlon 214 of’ the Indmn Act mve‘s a creditor a rlght to-

such order The Enwhsh rules do .not a.pply in Indm. He.

-r

) ndian L,ompames Act (VI of 1882), secmons 182 and 214 :—

-~ 182 7—Where a company is being wound up voluntarily, the hqmda,tors or any con‘
tnbutory of the company may apply to the Court to determine any question -arising
int. the matter of such winding-up, or to exercise, as'respects the enforcing. of callsor

‘in respect of any obther matter, all or any of the powers which the Court might exercise:

if the company weré being wound-up by the Court, ~ Any such apphcatmn may, ba
made by motion,  The Gourb if satisfied that the d.et.ermma.tmn of such questxon or,
the required exercise of the power will be just a.'xd boneficial, may accede, Wholly or

' parnauy, to such apphcatxon, on such terms and subject to such conditions aa me
~Court thinks fi, orit may. make such ouher order or, dectee on such apphcatmn as

the Court thmks ]ust. .

: 914 '—Where, ‘in bhe course of the wmdmv-up of any campa,ny undex- thxs Act it
appeats that any past or prese'lb director, manager, official or * other hqmdator, orany
officer-of such company, has misapplied or ‘ratained in“his owa hands, ‘or become
Table or accountable for, any fmonies of thé company, or been guilty of any miss

-feasance or breach of trust iu relation to the _company, the Courb may, on the appli-

’_caﬁxon of -any hqmdator or of auy ereditor or contmbutorv of the Company, notwith-
sta.ndmo' that the offencs is one for which the offender is cnmmally,‘,_re_a_,sponslble,‘

examme into the conduct of such director, manager, or 6bher officer, and compel him
to repay any monies so misapplied or etained, -or for which " such-officer ‘has become

P T, R o L e wch P Mok dllnlen Seea
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: or to: contnbute such sums of money 0 the assets of the compa.ny by way of com-
»pensatmn in respect of such mxsappheatlon, retamer, Imsfeasdnce or- breach - of tmst -

as the Court thmks Just. :

Exylamtwn I—The banker of a company is not, a8 such; aa; officerwithin the
meanmﬂ-ﬁf this section, :

Ewplmaatwn Ir. ~Prozeedings candot be talk an'af ﬂiﬁdériﬁliis .:_4,‘,':s§$’c‘biqz'};,’jagai_‘_t;stg-:; the:
representatwes of a deceased ofﬁcer. ‘ T
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‘kLoio.ndes for Dncrhsh credltors on the same sxde..

FARRA‘V J.:—In i;has matter the Advocabe General obtmned a
~rule.nist on the 30th July last to seb aSIde an order made on . thé"
-19th idem, dlrectan' an inquiry: 1into the condu"t of the hqmda,tors
:.of the company undel section 214 of the Indlan Gomnamee Act
(VI of 1882), on the ground that it wae 1mproperly made Wlbhoub |

- Tiotice to the liquidators and otherwise than on aﬂidavxt

" The point involved-is of little 1mp01ba,ne and thouah 1t W&S
valoued at considerable length, of no dlﬁiculty It involves merely
“a question as to the proper procedure to be a.dopted in order to
‘ena,ble er edltors and contributories ofa eompany to put the Court
‘_‘m miotion under section 214 Though the company is in course

of voluntary liquidation, the Court, on its aid being invoked by
the liquidators or contributories, is - enabled by sectlon 182 to
‘determine questions and to exercise powers given hv the Act to
the same extent as if the company- Were bemO‘ Wound up by the
Court or under its supervmon This sectmn has been 1nte1 preted
fby the’ Courte in; England. in the bxoadest and’ most extensive
sense. - In In re Union Bwnk of Ki mgston upo:a-Hull‘3’ Sir George
Jessel, M.R., said: “In & voluntau y. winding-up, a hquldator

may apply to tbe Court to. c.eexde any quostlon fzurly arising in_

% SN melin nel 1 P I Thos PR P N en

uuu w;u\_u.u uy, auu LU 15 ulubu bl;lt:a;ycj. UU Uuuu J.U U&LU.I.(:: LI.IU U‘y .

way ‘of motion than by an action. 8’)3 10 "

It was ab one time a questmn Whether the Court Would exer:
VCISG the stringent pOWelS cont‘erred Dby section 214 in the cabe of
a company being voluntar 1ly wound up, but that doubt was set
at rest by Rance’s’ case®, Where the Court‘of appeal, reversing a

'_decmon of the Master of the Rolls, madé' an’ order, in the case of
a ‘company being Wound up voluntamly, that one of 1ts past
'duectors should repay a sum of £125 to the" company, That

~case 1s also 1mportant as showmtv how the Court’s'aid is 1nvoke31:

in such a case. There the hqmdatm took out a, summons to havé
it declared that ML Ra.nce was liable to pa.y the sum in ques%mn,

tll 12 C]) D, 77 (°) 13 Ch.. D, 808,
12) 25 W. R., 900 ‘ @ L.R,6 Ch.,v104
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- and: askmmfox an order that he should ‘pay.it. The same eourseé
" was adopted in In re National Funds Assurance Co™, where o

summons was also ta.ken out. This was a compulsory wmdmg
up. In the case of In re British Corpor ation®, leave to serve a
summons.in Scotland, taken out under the section in- questmn,

- was gtanted. : Mr_. Palmer in his work (p. 808, 4th Ed.) states
~ thatthe application was usually made by summons. The formis

given af p: 809, ‘I.have examined all the cases in the Law

" Reports cited by Mr. Palmer under the section, and find that “in

all of them (a, very large number), where the nature of the pro-

© ceedings is indicated (except.in Stringer’s case, where the applica-
~ tion was upon notice of motion) they were by way of summons.

It may, therefo:e . think,. be taken that the practice in the

‘ Supreme Court in Enﬂland under the Act. of 1862 was to mltmte_

proceedmo's under sectxon 214 by Summons. Throucrhout thls
Judgment T. 1efer to the .sections by their numbers under the ;

Indian_ Act (VI of 1682)

' The wording of the section conespondmo- with section 214 was

altered by the Act of 1890, and under it rules have been framed

(Rules 78and 79) which prowde tha.t in Courts other than the

Dupreme Court, d.ppubu.muu under the revised’ bt:uuwu ahaﬂ bu by '

'motion (after cight days’ notlce), while in the Supreme Court the

old. pra.ctlce of taking out & summons is to be" observed. The\e:
can now- be no question‘as to the English practice. The case of
“In re Gold Company®, cited by Mr. Inveramty, shows that - When

: prooeedmws allowed by section 182 of the Indian Act are mlt]a,t-'
‘ed by contributories, notice to the hquldator ought to be given,
f,as przmd fucie he is, as it were, dominus l@tzs, and i is pr esumably
_the most proper person to. conduct the proceedmo-b "~ When the'
s proceedmgs are, however, taken against, the hquldator hlmself it

ey wr o bagtit e
-may be presumed that he does hob desire to initiate them hlmself,

“and" in such a case 1t. is not, therefore, necessary that he should
; have votice beyond the notice given by the service of the sum-
mons upon him, It mw'ht ha,ve been thought, ha.vmo' regard to the
: closmcr pmvmon of sect.lon 182, of the Indian Act, tha.t t.he Oourt

before Jssumfra. summons under sectlon 214 should gue xts leave

M10Chk D, 18 \2)oCh D, 740,
@12 Ch. D., 77



,oF sanetlon to such proceedmgs bemg taken,mbevond I mean the
\\sauctlon involved in the issuing of the summons itself. = This is not

v1310ns “of: section 214, makmg any prehmmary order or even’
giving:any preliminary ‘sanction. In' Rance’s casem where the

& v
applwwtmn of section 214 to the‘case of & "oluhtal y hqmdatiﬂr

s so fully discussed, the COurt does not suggest the necessxty of’

‘such- prehmlnary order or sanction.* The" reason’

section (182} provides that * the Court, if satlsﬁed ﬂiat ‘the reQUll'ed"\f':.
-exercise-of power: will be just:and- beneﬁctal may accede Wholly

or partially, to such appllcatlon on such terms and subject to such’

conditions as the. Court -thinks fit, or<it may make‘such 6ther”
order-or-decree on such application as the Court thinks just.? Tty

is thus. in a- certain .sense a discretionary jurisdiction given' to-

~the . Court. : The section. (182) does not - give the ‘applieant” an’
absolute right to call on the. Court to exercise its* powers. - Tt is,:

therefore, ht and just that.the. person attached, on the return of s
" the summons ta,ken out against him, should have an opportunity:
- of showing not; only that he has a good defence. upon the. merits,
but also that there ave pecuha,r cu‘cumstances in the.case; that:
it Would inv olve him .in some. pecuha.r hardsh1p if ,the  claimy

- agamst h1m were to be tried in th1s _summary way ; swhich would*

d I 1’\11"‘ »l-]n C ~ts O1A Lonnnn oot
J.U ouuD

hlm._ If an em-pm te order has, ah:eady been madcw»under section;
182, that an. mquxry shall. take placc under; sectlon 214 - ther
Judwe hea.rmg: the summons. Would be .deprived. of . his; powerntoa“l
hear the person soucrht to be: cha,rored in support of. such an ijeo- :

" tion.’ He would be robbed of h1s discretion. . The. cage, In. 76,

Gold Company®. relied on by Mr.. Invera,nty, and, the eases of In

e S@ll»stone &c., Coal and Iron Compa,n y©L.and.In re-Metr opoletan

Banl»(*‘) all demded upon sectlon 162, are dlﬁ'erent They are cases -

in which the order. of the Court was. twexamme a Wltness, an officer

.
‘of the company,.in wlw.,lon to 1ts affairs. Such anorder maybu made

“ex parte, and the _person 1 to be éiamlned has, as a rule, no right

1. '.-L'R.,GCh.. 104, @ 19Ch, D, 18,
mmmn7- ”ww%nﬁa

2T cannot find in the’ English casés any trace of the Court, when‘f
ts assmtance is 1nvoked under section 182, to put i 1n force. the pro-—

‘G puv uie Puvv UI.D Or, m;bmuu aLT u.l. I0ECC, u.Uzuubu :

to ob_]ect to hlS being exa,mmed ; In such cases the Court ma,klno" :

1894,
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o

1894, ‘the exammatmn order consuiers beforehand {since iti is an eaz—pmte'

. AN RE -order) whether it is just and beneficial to make it, and often

.- JEHA'NGIR. .
B. Kara'st . 1mposes limits and condltlons upon the person applymow fm it.

For these reasons I consider that the order made on t;he 19th of
J uly last.was not warranted by the English authorities and ouoht ‘
not to have been made in the form in which it has been dmwn;
up.  When I made the order, I made it in terms of the petition,
The order as drawn up goes beyond. these terms, but I do not
think that I ought to bave made the order even in the terms of
the petition. Although I consider that, for the reasons I have
given, there was no necessity for an application such as that
made on the 19th of July at all, and that a summons taken out
in accordance with the practice in England, or a rule applied for
on notice, would have been sufficient, I am not prepared to say:
that it was not open to the applicahts to ask for preliminary:
leave to institute. proceedings under section 214. I shall not,,
therefore, discharge the order of the 19th July, but amend it by
ordering that the petitioners be at liberty to take proceedings
under section 214-in respect of the matters referred to in. thelr;;
petition. Such an order determines nothing against the hqmda-f
tors, and is such as can be properly inade ez parte. It should.
not be served on the liquidators. Though the practice i in. Enge
land 3 s, as T have shown, well established to take out a m'nmmens;
in the Supreme Court, or, in other Courts, a rule upon not1ce in.
cases like the present, each founded upon proper matenals, ‘the
practice in this Court is not equally umform, and there is no:
“rule to guide practitioners. Petitions in some cases have been
‘presented, and in others summonses have been taken out. I.
cannot, therefore, say that a petition in the present instance was
erroneous. - I shall, therefore, now 51mply accept it and set 1t down :
;for hearing in chambers on some future day. B TAL

1 Would at the same time poiné out that where 1!; is soughb to
make an officer of a ‘company liable for misapplication of the
funds of ‘a ‘company, or for- mlsfeasa,nce or breach of trust in
: relatlon to its aﬁ'surs, ‘the sum soutrht to be recovered should be

Jefinitely stated in the summons, and the grounds upon Whlch
the application is based should be fully and adequately set out in
an affidavit or affidavits, The. posmon taken up by the pehbioners
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m ‘the 7th pmacrmph of their a,{ﬁdamt 1s, in my oplmon, qu1te o
ntenable They say “if all the matters are allo“ red to be dis-
< losed on’ afﬁdawts, the prmmpa,l obgect of the enquiry would be
frustrated * The various points upon which the liquidators, and
__,_othexj persons whose evidence is important, have to be examined,.
j:aiidith'e facts which have to be proved, Wduld,,becomgknown to

tlléin, 'Which; under the circumstances of this | case; should not be
allowed to be done.”

| Com ts should not decline the exercise of the summary Junsdxc-'
‘tion given by the Companies Act, uses the following words.

- (His Lordship here quoted the Words p. 484, and the observa-

tions of Giffard, L. J., in the same case, p. 494.) These obser-
~ vations show the spirit in which proceedmos under the sections
- in question (as in all other litigation in British Courts) should
‘be conducted, openly and fairly w1th}fuvll notice to the persons
charged of the facts and circumstances upon which the petitioners
rely, and of the points and grounds upon which they propose to
yest their case. I must, therefore; direct that they support their
application by affidavit or affidavits.- This or these will be

“answered by the l1qu1da.tors, and the case. W111 then come on in

, chambers and be heard much as tnouoh 115 Were a sult This is

~“in accordance with the 96th rule under the Companies Act That

~.and rule 10 of the High Court Rules seem to show that a summons

P IOy 4+t A R AW AT W WEAAN

rather Dud,i.l a rule lileuu notice m uuc PLUPUL ku.uu:duu, in Dubh 04:.
case as this. A petition is more properly presented when the
direction of the Court is sotight upon admitted facts, than when’

a hostlle order is apphed for upon chsputed ma,terla.ls

, The 01de1, then, will be that the order of the 19th July be

'vamed by substituting , for the words  that an enquiry be held in

chambers on Thursday, the 2nd day of August next, at 10-30 a. .,

into the conduct of,” the words “that. the petltloners be at Ilberty.
to take steps under section 214 of the Companies Act to deter-
mine the liability (if any) of.”  The petition will be accepted and.
“ reﬁerred to chambers. The hearing of it will be fixed by the

(1) fI{rR-:‘ &‘Ch:, 475{ :

1894,

Iv g’

- JEHA'NGIR

B. KARANI »
& Co.,



1894,

Tv mr

J EHANGIR

‘B, KARANT

& Co.

1893,

September?3.

THEINDIAN LAW REPORTS. . [VOL YIX

Judue in chambers after the filing of the aﬁidawts. Thc ipetx—v
tioners must Dav the costs of this rule. .

Attorneys for the petltloners °—-—Messrq Pestanjz, Rustwn, emcl
Kola. . AR : R
Attorneys for the hqmdators '——\Iessrs. Crazg Jw, L Jnch, zmd
Owen. _ , o ,
- Attorneys for the Enghsh credltors .—Messrs. sz ner and H em-:fl

i 'mg. .

‘ORIGINAL CIVIL.

Before Mr. Justice Starling.
JAG'ANNATH RA'MJI PETITIONER.*

u-mw quw u.u/u,/ u/a':‘ d =_‘7}'fvganv-__ Dn'nmm rn" ("nrmm' io ﬂppmnf UL, (Jrrm: n'/' person /l‘nri

. .estate of a minor — Poer of guardian to sell minor’s  property.

The powe1 of -the. Lourt of Chaucery to appom’o guardnns to mfa,nts, whether
such mf&nts have propel ty or not, is possessed by the High Court. -

Quosre whether a guardlan appointed by the -Court (except under some specla,l

_ Act) has any  anthority to sell the property of his ward unless the exp1 ess sanetmn

01" ‘the Court is gwen. :
Ix chambers. -
The pet1t10ner presented hlS petition pra,ymo' that he mmh{-, be

. 5ppomted ouardian of the person and property of his two mmor

sons Damodar- Jaganndth and Bhaskar Jaginnath, and uhat h&

~ might be empowered to mortgage certain family property

. The petltlon stated that he and his two minor sons Were jolnt

in food, worslnp and estate, and resided together in Bomba,y ; that.
'f_they were possessed of certain ancestral immoveable property

“deseribed in the schedule to the petition ; that the. petltloner

_:i;had incurred costs, amounting to about Rs. 800, in a suit which

was’ still pending ;  that he was mdebted %o vamous peISODS and

“had no’moveable property. wherewith topay thesaid debt; that

the creditors were pressing for payment, and that . unless pach

"'they would file suits to the detriment’ of the i’amﬂy He fur—

ther stated tha.t subject to the sanctlon of the Court he had con-.
*"\I’iscellaneous No. 710- »



