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- “DEFENDANTS.*

:‘zReceiver—-Admim'stmﬁon' suit——-.Recez’wr apﬁoz’nted where executor us in.possession

' j;; —Smt _against executor where will not _zoroved— Will of Makomeclan testcztor«—- :

Partzes—(%wl Procedure O'ode (XIV 0 f 188") Sec 438,

" The rule of the Court of Chancery, that a recewer will 1ot be appomted aframst an
-executor unless gross misconduct was’ sho‘vn, is no(: apphca.ble ’co the. case of an'

executor of the will of a Mahomedan. I S : i AN

- Where a Mahomedan testator had by his will appointed three exeeunors omy;
one of whom had acted and got possession of the estate, a suit by the testator’s .
widow for administration of the estate was held sufficiently well constituted for .

_the purpose of a motion for a receiver, although only the exeéentor who had

acted was made defendant, the other two executors not being parties to the suit.-

Quere whether it would not be necessary or advisable to add the said two

~ executors before the suit came on for hearing. e '

Mortion by the plaintiff for a receiver. The plaintiff was the

‘widow of one Kdzi Rahimtula, who died on the 28th February,

11892, leaving him surviving herself (his widow), a son KéZL
Ismail, and two dauorhters Fatmabdi and Nonbéi.

. The plaintiff’s husband K4zi Rahimtula was the son of one Kézi

“Futta,y Mahomed, who died in' 1886. He left a considerable

- amount. of property, including a share in a printing and book-"
‘ 'Sellln‘-’ Uu'sll.l!:‘,b'ﬁ, in Wlllbll ﬂlb b()n \Ale nanlmuula) and ms.
* brother Abdul Karim (the first defendant) were his partners. ;
He left a widow (Kh4tubdi) and two children, viz. the plaintiff’s
~ husband and a daughter Khatua,béu. who died in 1891. At the'f_'
time this suit was filed, the estate of Kéz1 Futtay Mahomed was_
“the subject of litigation (Suit No. 282 of 1888), and an inguiry

was proceeding to ascertain of what his estate conmsted a,nd
who were entitled to share therem :

_ After the death of Kazi Futta.y Ma.homed the pa,rtnersh1p'
business above mentioned was carried on by his brother Abdul. .

~ Karim (defendant No, 1) and his son (the plaintiff’s husband).

* In March, 1893, the plaintiff filed this suit praying for admi--
mstratlon, and that her husba.nd’s estate might be pa,rtltloned‘

T Sult No. 133 of 1893. i
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LAz: ABmﬁ, ~ but -she did. not admlt that it was genuine, and in any eventiﬂ
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‘ deceased) of the propelty coming to them.;

_rwhlch came ‘on for- a.rgument on the 18th April: -

' Ma.homedan will, and, therefore, need not be ploved But 1 think §
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between herself and herv hxldren She sta.ted that the hrst'*;{;

* defendant Abdul Kanm al]ewed that her husband had left a, will, -

she demed that it was blndmw on her un]ese she elected to take
under it. She a,lleO'ed that the first defendant had taken posses-jg_"i'
sion of all ber-husband’s property and contmued to cerly on the.
business,” and had opened” another’ pless Wmcn he was calrylng%

Aon w1th momes beloncrmg to her husba.nd’s estate S .31

bhe prayed (mtm alm ) fo1 the appomtment. of a re celver to
>C\')1:|lt:bb aaud huld PGSS-":SSIGE uf thc L,bhaatt: Oi her hu b ‘1‘1u ni§31_'

Rahlmtula . - ,
. She obtamed rx.rule calhncr on the ﬁxst defenda,nt to show cause;f-
Why a receiver should not be appomted The rule was ar gued -

on. the 18th Ap1 1}

Lanq (Advocate General) for the defendant showed cause:
~Inverarity and Jarding i in’'support of the rule. Bt
_ The Civil Procedure Code (XIV of 1882), section 438 ; Tdooref% ;
Law Lectures, pp. 964 o67 and Maenaghtens Mahomedan Law,
54 were, cited.- o S o
STARLING, J. ——ThlS isa sult broucrht by the plalntlff, who s
the widow of one Kdzi Rahimtula, against the first defendant, | a&
his executor, for administration of the estate in his hands, and for;;;i._
the delivery to her and..the infant defendants (the. sons of . the‘a;

~On'the 16th ‘Maurch,” 1893, the plamtlﬁ' obtalned a rule ce]hnef:‘f v
npon the first defendant to' show cause ‘why a receiver shouId-%"_;
not-be- appomted to take charnre of the estate of the deceased,‘ff

. \v» ,.:-—V

The ﬁret objectlon ‘taken on behalf of the ﬁrst deiendant Was‘f

+ that this suit was not properly constltuted “The deceased’ hadi
' appomted three perQ(}ns as hls executox s, and only oné was made-a. 'i{

QLL.-\ B

.A E "3L. 3 Ads A2Q
defendauu ue,.eto Iu answer to uuw UUJUL,uzuu, séction 4393 6L e |

- Civil! Procedure Code (XIV of 1882) wds quoted, which p10v1des
,_ that executors Who have not, proved a will need not be made partlesr.t:

to a suit. brouo*ht by ot against the executors . This, however, isa;

the prmc:ple of that sectlon is apphceble Not JO]HII]O m probate:'f?
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1 be Wholly in the hands of the first defendant for in pa.raoraph 13

.of his affidavit of 12th Apul 1893, he submlts that no rea,son"
:has been shown why the estate” “should not remain in my:
,_',possessxon, > and the afidavits of h1s two co executors Ahmed bin
- Essa Khaliffa and Pirbhai Démji do not lead me to the inference

‘that they have taken possessnon of the estate but whatever else

they have done, they have left that in the possessmn of the first
‘defendant. Consequently, I think, for the purposes of this

motlon that the suit is suf‘ﬁclently well constituted. I express
no opinion, however, as to whether ib may not be necessary, or ab

.any rate advisable, to add the other two executms as defendants
before the suit comes on for healma o '

3 It was then aroued tha.t as the ﬁrst defendanb is an, executor ,
‘f’che Court would not appoint a receiver as against him unless °

gross misconduet on his part was shown. ' It is quite true that
the: Court of Cha.ncery will not appoint a receiver a,tramst an
-executor on slight grounts, because his appointment. as executor

..-shows that the testator, who must be assumed to have known his':
«character, had confidence in him, and the Court will give the

fullest weight to, %hat EXPIGSSIOII of conﬁdence, a.nd require &
f_rmw'h stronger case to" be que nnf +nv a receiver mmm%t an -

N “Y 8 MG LiAA

;executor than agmnst other  persons. In En«land hOWGVGI' :
" where thisis the rule, atestator by his will disposes. only of What |

?'IS absolutely hlB among the obJects of his bounty; he has,
‘therefore, a rlcrht to choose who shall distribute that bounty among

those who can clmm only under the will, But a Mahomedam

2t;esba.tor eannot bequeath more thzm one-thlrd of his property,
“in any case, without the consent of his heirs, and the executor

“has not only to dlstrzbute that one-third among the lecra,tees, but
:also the remaining two—thlrds amongt the heirs Who claim adverse-, _;
: ly to’ the will; eonsequently ‘there is not the same reason why _
‘: the appomtment by a Mahomedan testator of an executor shonld .-
_receive the same cons1deratxon as the appomtment of an executor :

' fby an Enorhsh testa.tor does in En(rland

i e

S ev1denee that thoqe not Joxmnor do not infend- to mtermeddlex.;;g;,\,-,_»1
vith the' eqtate, ‘and there ‘is no rea.son why those who do not‘ ‘
1ntenmeddle should be worned Wlth sults concernlntr a ma.tter'

'»irm thch they have ‘no mteresb In thas case, the property seems to

5
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Beanng these remal,ks m mmd I w111 proceed to pomt out the
eﬁ'ect that the ev1dence on af‘ﬁdaw'lt has had. on my ‘mind. At
B Very ear]y starre I ﬁnd correspondence about the dlﬁiculty

L, -the-legal advlsers cf the plmntlﬁ‘ heve had m orettmw access to

“her,. al;nd ccmpla,mt is made of - the obstructlveness of a sepoy
-who is placed at the entrance of the house _The executor sayshe
was/ put thele by the testator dumn«r h1s hfe tlme. . Possxbly, but
now he. must be ‘continued by the hrst detendant ‘that c]eaﬂy

‘a.ppears from h1s letter of 21st Februery, 1893 and ib also

appears from hxs Ietter of. 30th. September, 1892, that he hag.
approved of the Sepoy, on one. occasion at lea,st prev entmo* the

. lamthE’s lee'e,l adv1sers havmo* commumca.tmn with her. v The 1m~
Pl

]_H‘ESSIOH the Whole conespondence on thls point ]eaves on my mmd

ds.that, the ﬁrst deiendant is not anxmus thet the pla,mtnff should;

be. encourao-ed or helped. to assert her leO'al rwhts and,; Wlthout

perhaps absolutely orderi mg the. sepoy to stop people from gomm '
to see her, has encouraoed him'in being as obstructive as possﬂole. Ny

‘The plamtlff' has a perfect 1lo=ht to assért any claim she may havé -
“at- law and also is entitled to'see her legal advisers Whenever she

chooses without any obstruction on his part, and the fact that’ the
ﬁrqf ﬂp{’nﬂdnnf hmq to put ohstacles in her wqy of o ﬂmnn- Annq

noﬁ nnpress me in hls favour

The nexb complalnt made aoramst the ﬁrst lefendant is, the
month]v amount of money whlch he is pavm(r to the nlamtlﬁ’.. =

‘which he defends on the oround that she is gettmcr for the
mamtenance of herself and mfant chlldren Wha.t she got. durmg
3her husband’s hfe-tlme. But. the plamtlﬁ”s position is now.
-cha,nrred ~ She is entltled not merely to maintenance, but is the-
,absolute owner of one-elghth of her husband S property and '!,‘lu\v,:,L

she has a,rlght to receive ; whereas the Whole tone of the ﬁrst

r’nh‘ nm;‘!ﬂ"’ *(’1 (‘I’\f\ XY O 4'1’\ 4’ 1 ] I\"V\I\l“* mn’nm LS o LL o Al\"‘“““ >

1uauu b u.nuuwvsuo DLLU‘H’D UJ.JCIJU, 111\U xuu:su lll.d.ll.CD J..ll. LIJID \.:UUJJ.ULJ?

he seems to have an 1dee that fem&les ought nob to have the absolute
;control of. them ploperty and are not to get more ‘thdn mamten- .
‘ance, .or certfunly not, more than 'the chlef male m th' ’ famlly v
'chooses they shell recewe? L a
. In cons1derm0r thls pomt I take mto account the fact, that .there
is some litigation going on in-another suit. whlch may dnmmsh,
the amounb of the estate of the deceased but as fer as I couch




VOD. XIX] .. BOMBAY 4SER'fEQ:

o*ather durmo' the argument of the case, tha,t smt can only affect

;;tWO houses and & pottion of the book- selling and prmtmor busx- '

‘ness,. Consequently it seems to me qu1te poscuble and, if 5o proper,
that the plaintiff . should receive. some amount of ‘ingome’ (the

fvcalculatlon of how much does 1ot seem to me to mvolve much

‘:dlﬂiculty) as her own ; yet the first defendant in'paragraph 14 of
‘his first affidavit a,lle?res that no d:v1s1on of the deceased’b estate

f:,can be made until that snib is broucrht toa final c]ose Probebly--w.
0o final division can bemade till then, but that is no reason why
__'no leISlOIl at all should be made at the presenttime: All these

acts ‘of; the first defendant are facts- from ‘which," it seems to me,

some. inference may be drawn’that ir.the hands of the frst

defendant the property of the deceased may be wasted before the
time for final division arrives,- thoucrh I do not think I should
on such frrounds alone deprive the ﬁrst defendant of the cOntwl
105:’ lnstestators estzbte SRR '_ oo ' _’,

" Lastly, thele is the chame ebout the pa1 bnerslnp carued on
f_by‘ the deceased and the first deiendant .- Now I cannot come vto
~a‘definite conclusion that- the first ‘defendant has ‘actually- been

.misapplying: any portion of ‘the stock, though admitting; as he

does, that he has been: remonrm a portion of it, "his explanatlon is

not qnhq{"nol'nvv onnthno' nn]v nf' o'pnmn'l q’rnh:mpnfq WhprPHQV

220V 2Rl AL Y LAAT LAl SV ULTALITANS;

it Was in his power to ha.ve 0‘wen a detalled account oi Wha,f. was‘
I-done with each pmcel of pr operty which left the partner. bhlp shop
A’ more serious matter, however s the fact that before hé has
'_wound up the buemess, he' has opened on h1§ own rmcrfou.nt

another shop ot the same descrlptxon ‘the ‘natural yesult of Whlch
will be that he'will attract the former customers of the’ partner-
ship to his ‘own shop, and thus entlrely destroy the value of thé
goodwill of the partnership business, the’ ‘share of ‘the decea.sed
in.which ought ‘to have formed:a’ portlon of his estate. ' This
conducb is cer ta.mlv not allowable i in an executor Who is bound to
Preserve his: testators estate. - - SRl : '

Takmd all the facts of the case mto cons1derat10n I tbmk I v

?must gome, on the whole, to the conclusion that there” is da,n«er

‘_ftha,’b the estate of the deceased w1ll be wasted in the hands of the E

;,;;;ﬁrst defendant and that thls 1s ‘L proper case for the a.ppomtment
oi:' & 1ece1ver. -
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1893, Attorney for plamtlﬁ' —Mr. K. D. Slzroﬁ

5 - o
HAFIZA BA Attorneys for ﬁrst defendant —-"\Iessrs Lettle Swith, Nicholson,

KA 2t AvaL: and Bowen.
Karmp,' "

Attorney for the. other defendants :~Mr. K. D. Shr ‘off.
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| | Bcfore Mr Justtce Fary an.
- 1894, "IN RE JEHA'NGIR B. KARA'NI & Co., LIMITED.

;‘_“fptember & " HORMASJI RUSTOMJT DASAR AND OTHERS, thrmowns, P,
PDSTO\IJI EDALJI DHA'RWA’R AND ANOTHER, RESPONDENTS.

Compam/— Vdunmu winding 'up—Inguwy into conduct of liquidators—Indian
C"ompames Aot (VI aof 1882), Sec. 214— Practice—Procedure.

Wi here coutributories of a company. in voluntary uqumabxon compmm of the con-:'
duet of liquidators in the winding up. and desire a:n inquiry.under section . 214.of - “the
: Indian Compames A-,t (VI of 138"), the proper procedure is by summons in cha.mbers.;

‘ Where it is sought- to ma.ke an officer of a company ha.ble for mxsapphcatxon of’

. the funds of a company or for misfeasancé or breach of trust in relation t6-its- aifaxrs,:
the sum sought: to be: recovered . should be definitely.istated in the summons, and- the'
grounds upon which the application is based should be fully and adequately set';' out in
an aﬁ'xdawt or nﬁidsmts.

RULE nisi to set asxde an e:v-parte order dated 19th Jul ¥, 1894'
made under sectmn 214- of the Indian Compames Act (V[ of
1882), dlrectmcr an mqmry mto the conduct of hqmdators, &c.,

.Lne dena.nn‘lr D. l\auuu \JO., ulmweu, Was remsnerea as &JOan
~'stock company in 1892, and carried on the busmess of book-f
sellers and pubhshers &c. " On the 23rd May, 1894, the company
”Went mto voluntamy hquldatlon and Pestonji Edalji Dhdrwérand

Sorale Kalkhosru Pétuk were appomted liquidators. .

e ;On the 12th J uly, 1894, the petitioners, presented a petltton tov
the High Court complaining of the conduct of the hquldators,
alleging that. they had sold' a.considerable portxon of the -com-:
‘pany’s property very much below its proper: value, and bringing
“ other charges.against them in connection with’ the said sales. The
i'ollowmg clauses of the petltmn set forth the petlbxoners case —

« 14, Your petitioners are at. aloss’ to a.ccount for the extraordmam ; _llinduct of
the hquxdators aforesaid in selhng the company‘ 8.assets at the rxdmulous pnces afore~

saidt Before domg 50 they (lld not ca,use any valuatxon or mventory of the: assets to




