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protectlng order w1th hzm § h:s showmcr 1t to the chlef const&ble
may- be: easily mistaken’ for his ﬂounshmg it" about. ,I‘urther
there is nothing unnatural in such a man showing . this order- to:
the Shdhdpur jamddér, or fo the chief constable, and. in ‘the
jamdddr not attending to it, and the chief - constable . urging’
thaﬁ it could nob - protect Mukund. The only mlsstatement of
fact relates to the question of conveyance. . Bub it is too small:
a matter o furnish grounds for further prolonging this unhealthy.
litigation. No . jury:-would conviet the persons so charged with
wilfully giving false evidence under such circumstances. I concur,

“therefore, in refusing to. interfere with the order of discharge
fpassed by the First Class Magistrate, and in revoking the sanction

given by the. same Magistrate: to -prosecute- Mukund  and -his.

‘brother and. plea,d_er for. giving false ev1dence in a Judlcml pro-

ceeding; .

APPELLATE CIVIL

Befo're Mr. Justzce Jardme and Mr. Justzce 'M. G Ranade

NAGAR PRA'GJIT (ORIGINAL APPLICANT), APPELLANT, v, J IVA'BHAI
‘RA'VA'JI (ORIGINAL OPPONENT), Rnspommw* e

‘Act VI qf ]888 (Bamba_/), See. 31—~Gujm¢it leukdars Act—-Sal« in: ezecutzon :

afa decres upon a.mortgage before the Act—Necessity of sanctwn qf the Go'vet nor‘ 3

. m Counczﬂ to the sale-—Emecutwn of deeree—-s’alc e
‘ D

Certam (dlukddri estate was morwageu under a sdnkhat executed before the'
Gu]aré,t TAlukdéars™ Act (Bom. Act VI of 1888) came mto force, “On the 22nd

‘Angust, 1889 (i.e. subsequent to the Act coming into force), a decree was pa.ssed for
sale of the mortgaged property. ~The decree was transferred for execution to- the
: Colleotor, who refused to put up the property to sale. without the prevmus sanctmm

of Government as reqmred by section 31 of the T4lukd4ri Act,

: Gpvemor in Councll wa.s, therefore, nob necessary to the sa.le in executzon of the decree ;
\on the mortgage s T A e

H eld that sectmn 31.of the Act had no apphca.txon to the present case. _ The sa.n- _

;: mortgage having been executed before the Act came into force, and left mth its va.hdo
ity? untouched by clause Y:of "section 31, the ordinary remedy of the mortgagee to

bring the property to sale Was not taken away by thab sectmn. The. sanctxon of the

.- SECOND appeal from the declslon of J J; Heaton, Acbma- J'omti‘}

’J udge of Ahmedabad in appeal ; No. 210 of 1892

?; » Second Appeal, No 454 of 1893
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The decree Was transferled for exeﬂutmn to the Colleetor oi:' L

Ahmedabad “who Tefused to put up the property. to sell wrthout”

f-the prevmus sanetlon of the. Governor of Bombav in Councll a,s:

reqmred by sectlon 31, elause 2, of Bombay Act VI of 1868

ot The decree- holder thereupon apphed to the Subordma,te J udrref
: of Dhandhuka, who had passed the decree, pl aymor foran ordel to '
vthe Collector to sell the property as dlrected by the decree.

The Subordmate J udge reJected this epphcatlon on the mound: ¥
that the decree soucrht to be executed having been passed a fter B
the commc‘ into: force of the Talukd4ri Act (VI of 1888), sanction

- of the Government of Bombay was necessary under section 31,

vn'lnncn 9 ‘of the An!’ kn{"nw: f'hp ?rnPnrfv nnrﬂﬂ be sold in execu-

tion. He, therefore, deelmed to mtertele W1th the Colleetor s:
Corder EETI - '

Th1s dGCBIOD was unheld on zmneal bv the Aetmo J oint J udﬂe.

_ AO‘a,mst this (1601810!1 the deeree-holde1 preielred a’ second‘
-,'appeal to the High Cou1t i -

CM a,ne]usltah J aha’nqtmhah (Wlth hlm Gokaldas Ix ahandas Pm cZ 71,) )

~ for appellant: —The quest1on is, Whether seet1on 31 of Bombay
‘Act VI of 18881 is 1etrospect1ve SO ae to aﬁeet a mortcrmcre eﬂ'ected;f

" bhefore the Act’ came into {'nrnp . ’l‘hn hhmmgn n-P +hp qpntmﬁ :

.’";shows that it is not. Clause 1 of the section does not affect any

"mcumbrances on a télukdarr estate made. before the passing of

‘the Act, An incumbrance includes a mortgage, like the. present :
So, too, clause 2 of the section ‘does’ not aﬁ’ect any sale or other
'iahenatlon made before the Act came into force. In.the present.
- case the decree sought to be executed is based on a mortgage-
-‘bond ‘which was passed lono~ before the Act came into foree.
,Under that bond the morto-agee had a right to brmO' the propelty
to sale. ‘That right was not taken away by.section 31 of the
Act The pr1n01p1e lald down in Kalidn Moti v. Pathubhaam

G B (1)1 L. R, 17 Bomn., 289;
DIl
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_The Ac_i;'.'f does not'.‘ v"aﬁect vested?“-_
v. Tulszdasm and Vma,yak‘

There was no appeara.nce for the respondent

. J ARDINE, J. :—The swn-morto age was executed before Bomba,y'

Act. VI of 1888 came into force. The decree passed upon it and

du ecting the sale of the 1mmoveable property hypothecated bears

'~ date subsequent to the ‘Act coming into force, which circumstance -

the ?lnnqn‘ni’ case from R'nhrffn Mot v. Pﬂﬂnﬂ)hno(’”
The C’ourts below ‘bave held that the Collector i is justified in

-;dechnmv to carry out the sale, on the ground that the sanction -

- of the Government of Bombay reqmred by the Act has not been»
obtamed S | .

Mr Méneksha,h contends that the prmclple of. the above c1ted .
dec181on apphes, ‘the sdwmorttraae being an incumbrance ‘within
the definition of section 2 and left with its validity untouched .
by ‘section 31, clause 1. We think that the inference is that-

“the Lemsla,ture did not mtend by that sectlon 'to interfere with
‘the ordinary remedy of the morwmee ‘and we, therefore, must

construe clause 2 by the light of clause 1 and exempt from. the

operation: of the latter clause alienations which the former 1s 3

intended to leave valid. For these,reasons we are of opinion

~ that the sanction of the Governor in Council is not requlred to.
' the sale under the decree obtained on the iortgage.” We now_

reverse the orders of the lower Courts and direcs the Subordinate

- Judge to dlspose of the dw Ichast in accordance “with this- Judw-

01 der 're'versed

(u P, 5 for 1887, p. 69. . ‘®L LR, 13 Bom 373:.
| @ LL.R,17 Bom, 289,




