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“confusion: runs: throughout the judgment. '1‘here.. 1§ S0, ToXe:;
- primd facie ground for holding that- Girmélla and v,'.f SAMADDPY
‘have assumed a false attitude in this matter, than,fo:x.dm]amo*
: that Karlgowda gave false mformatmn. The' Mac;sﬁmféﬁt‘ Y

THE INDIAN TAW REPORTS. [VOIL,XIX:

* held t6 ha.ve acted with ‘due care and cautmn ’l‘his s’eunés&ﬁfe 6f.

&

was-led to hoxd that Karxgowdas statement aboub .bthe_-»a Igveé;
bribery ‘was not only not proved, but was false, - Tha‘- I@lnﬁa
Sessions J udge should not have set aside such. a finding oir mere‘
surmises and probabilities, which were more than counterba]anqed
by the evidenee' of ‘the accounts, the. evidence of the - V]l]&ge

"Extracts, the admitted credit of Rs. 128 shortly after the alleged

loan borrowed. from the * savkar the discrepancies and contradic-
tions noticed by the Mnmqugfp and the denial of the pmnnmn1
mhnesses of all knowledge of the alleged payment. There is, under.
these circumstances, no justification on the ground of good  faith

any more than on the ground of truth.: I would, therefore,
reverse the order of acquittal, and convict Ka,mo"owda, with snnple

1'nprlsonment for four months.

Order 40f acqmtml reversed and accused convicted.

'CRIMINAL REVISION.

‘Before-Mr, Justice Jardine and My, Justice Rénade,
- IN RE MUKUND BA'BU VETHE.*

). Criminal, Procedare Code (Aot X of '1882)', See, 54—O0fence :c‘ommittedr‘bj:a‘ Brif«iﬁo b

"isi;cbge'ct Lin foreign tervitovy—Powers of the Police to arrest for suck -offence:
wathout a warrant— Vrangful arrest— Wrongful confinement—Indian Pezml Cade
(Act XL ¥ of 1860), Sec. 342, .

Sectxon 54 of the Criminal Procedure Code (Act X of 1882) does not empower a,,
polxce officer to arrest, without a warrant, a British sub;ect in Bntlsh India on. a.
charge of criminal- breach of trust or other cognizable oﬁ"ence commltted outside
an:xsh Indla.

Mukund was a ‘native Indian sub;ect of the Queen-Empress, residing at. Belgaum. ;
A complamt was filed against him in the Singli State, cna,rgma ‘him with' eommlt-
tmg breach of trust. within the territories of that, State, Thereupon he obtalned a.n;

# Application for eriminal revision, No. ._321 of 1893,



joiidets fRonithe District Magwtrate of Belgaum, dated 15th November, 1891, thh
\exemfpted’hnm&nom arrest for the: offence of. cr1m1na1 brea.ch of trust mthout a
stindiby | hlmself or by, the Pohtxca.l Agent of the “Southetn Maraths
pig  orlbr was. communlceted to Mukund" through the- accused

SESSEE Mnknhﬂ on'gn nhnrp‘p of criminal breach nf hnqh 'l‘he chlef

una charge oIcrimunal pbreach Ol Trilsh.
€ ‘1

in the Sé,néil State was dismissed without reguiring h1s extmdmon. N

Mukund. thereupon prosecuted the chief constable on a charge of: wrongful arrest '

and wrongful ‘confinement; -

Held ‘that the chief constable had no power to arrest the uomplamant‘ without
a wa.rrant and that he was guilty of the offence of wrongful confinement under
sectlon 34" of the Indian_ Pena.l Code (XLV of 1860)

, - THIS was an annhcatxon under sectzon 435 of the Code of
Criminal Procedure (Act X of 1882) under the revisional’ juris-’
d1ct10n of the- chrh Court.

- The- complama.nt Mukund Bébu Vethe was a natlve “Indian

v subJect of Her Majesty, 1e=;1d1ng ab Belgaum. |

A criminal prosecution was instituted against lum in the Sé,ngh 'v

Sta.te for eriminal breach of truet comm1tted. within the- temtorles'
of that State.

, Thereupon he obtamed an order froin the - Dxetnct Mag1stra.be :
of ‘Belgaum, dated 15th November, 1891, wh1ch exempted | him
from arrest of the oﬂ’ence in respect of. Whlch he was prosecuted :
in ‘the Séngli State without the warrant of the Dlstrlct Maonstrate, '

or of the Political Agent of the Southern Mardtha Country:

‘ Thzs order was commumcated to Mukund through the chief: con~ :

‘_ stable at Belgaum.

g On 27th November 1891 a Jamadar from Shahapur, a town m
the Séngli State, came to the chief constable at Belgeum bearing
" a warrant issued by an ofﬁcer of the Sé,ngh State for the arrest of
Mukund on a charge of cnmmal breach of trust commltted in the
" Séngh State.

¢+ The chief constable thereupon directed the arrest of Mukund:

f Mukund pom_ted out to the: chief - constable the order of the ,

313457

fostable at Be]gmmr. : On the 27th N ovember, 1891, ; a police officer, \
4ng] zﬁhtegcame to Belgaum Wlth & wmrant issued by the bangh Courb";

Ehereupon directed Mukund’s, arrest Mukund brought to the notlce of :
thech ) ﬁn‘etﬁd'ﬁﬁle the District Maglstrate s order of the 15th November, 189] "but‘:
he‘ \ya.s déifé‘ioe& i custody tlll the matter was reportsed to the First Class Mag1strate,
who oﬁigi'e.d his- discharge. ' In’ the meantime the comnlmut filed "against Mukund

1894,
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sttrlct Macnstrate of the 15th November 1891 but ‘he wag not ,

" roleased from cubtody till . the matter was reported to the First

Class Macrlstrate Who mdered Mukund to be dlscharged

In the mea,ntlme the complamt filed agamst. Mukund in the f
1g11 State Was alsmlsseo. without req‘uinug his exomuwwu.

On the 2nd December 1891, Mukund prosecuted the chlef

const;able of Belaa,um on a charge of wrongful confinement under -
section 342 or me Indian Penal Code (XLYV of 1860).

Tne tryma Mamsﬁrate dlscha.rged the accused under section”

: 203 of the Code of Criminal Procedure (Act X of 1882) and at_:
-the same time gave sanction for the prosecution of the com-:
"plamzmt and his Wltuesses for giving falee evidence..

Aoramst thls order the compla,ma,nt apphed to the Sessxons;

: .T udge, but he declmed to 1nterfere

“The complama.nt thereupon made the present apphcatlon to the y
ngh O‘ourt under its revxsronal Jurlsd1ct10n

Ande'rson (W1th h1m Makddeo 0. Apte and N. G. Chandavarkar):

for complumant :—The District Magistrate had passed ‘an. order .
' eX@mPﬁlng Taﬂe COIIlPldalllﬂaD.U II'OLII d.II.'BSE WlUIlUUU ﬂ; Wd.l'ldllﬁ eu;ner-;;

issued by himself or by the Political Agent. We brought thig

“order to the notice of the accused and yet he-did not release us.
‘The arrest was, therefore illegal. Even mdenenden’olv of the

LN

District Magxstra.te s order, the ace used had no power to arresb the

_complalna,nt without a warrant. . Section 188 of the Code of
Orlmmal Procedure (X of 1882) does not authorize the pohce to,
‘arrest'without an order from the Political Agent or from a ‘\Z[agls-
‘trate in British India. . Nor do sections 11'and 15 of the Extradl-
tion Act (XXI of 1879) Nor does section 76 of the Indlan Pena.l
Code Jusmy tne arrest. lne accused was not labouring under a

mlstake of fact VIt there was any mlstake of fact on the part of the

_accused there 1s nothmcr to show that he acted i in good faith. ~ He
as aware of the Dlstrlct Magistrate’s order, ‘and yet he dlreeted
‘the a,rrest of the complamant and actually deta.med him in custody

for some time. - He'was,  therefore, guilty of Wrongful confinement

under seemon B4Fot the Indian’ Penal: Codex Refers to” Queens
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 Jardine (w1th h1m B A. Bhdgrat) for the accused : ——The order

of the Dlstuct Magistrate was wlfra vires. It was a mereexpres-.
smn of opunon that the complalnant would not be arr ested withou
a Warranv Lne chief constable Was not; Douna to take notlce of

- When a British subject commits an offence i in. forelgn terrl-,
tory, section 188 of the Crumnal Procedure Code dtstmctly says '

that he may be “dealt with ” as if the n‘m:nnp were nnn1m1tted in
',Bl‘ltlsh Indm Section 54 of the Code empowers a pohce officer
_to arrest without a warrant a person who is concerned ina cog~
myable offence. - The offence of criminal breaeh of trust, in
respect of Whlch the complama,nt was arrested, was a corrmzable
offence. This power of the police to arrest without a warrant is
not taken away by Act XXI of 1879, Sections 11 and 15 of the
Bxtradition Act do not touch the question of arrest by a pohce
'ofﬁcer. The Act is altogether silent on this point.: It leaves intact
_the powers conferred on the police under sect1on 54 of the Code
.of Criminal Procedure. The arrest was, therefore, legal The
accused moreover, -acted in good faith.  This is found as a fact

by the lower Court. + The accused released the complamanﬁ as’
soon:as he discovered that he was the person mentioned in the
District. Mamstrate s order. Sectlon 76.0f the: Penal Code, there- -

fore, protects the accused

JARDINL, J.:=On the 27th November. 1891 a nohce ofﬁcer of’f;
the Sangli territory, an mdependent State, and so descmbed in.
'Ranwkandm Didd Navk. v. Dadd Mahddev. Nak®, came from "

: Shéhépur, in that territory, to Belgaum, with a written request
from one of the chief officials to the chief- constable to arrest
'Mukund Bébu Vethe on a charge of criminal breach of trust com-

;mltted in the Séngli _territory. Mukund is a native subgect of

‘the Queen-Empress, residing  at Delgaum “The chief. . constable

‘thereupon directed the arrest, which was performed by the Séngh_
‘officer, and Makund was brought up before the. chief' constable
7’ a.nd showed hxm a Wntten reply, made to Mukund in October,

(1)1 I. R 13Mad 493 (3)7W R. Cr. Rul 3.

(39 Bom, H.C, Rep., 346, (9 1.Bom, X, C, Bep,, at p. 84 app, .

| f 1304,
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- Whereupon the chief constable forthwith : brought Mukund
‘before a Magistrate, who discharged him from. -custody." The{;
questlon before us is whether the act of arrest was lawful. I
 not, the. confinement was. wrongful, and the question, Whether_
~the chlef consta.ble knew that it was unlawful, is 1rrelevant in

THE INDIAN LAW REPORTS. [VOL XIX

’1891 by the: Dlstrlct Macrlstra,te of Belg&um 1o the eﬂ?eet that‘?

+he could" not be arrested without a warrant from - elther the"

. Political Agent for Singli or. from - the - District Magistrate.:

. QAD .0 1Y
bUUbDI'UIHg bBbblUﬂ 0’:!‘!0 U.I. UIIC .I..U.u.l.d:l.l IU.U&.I. UUU.U bﬁb .ummww V J.' .

L. Clifford®, -which, differs from section 220 as interpreted in
~.Regmwz v.. Narayan Ba,boojz@) The only treaty or conventien

-between our Government and Séngli about extradition appears..

.to be that - prmted at page 280 of Aitchison’s Treaties, Vol.7,

Ed. of 1892. - It prov1des that. 1f offenders come “into. British
'E‘Indm from the Séngli- Jaghlr “« you (¢.e. the Chief) will represent
“the affair, and they shallon inquiry be delivered up. to: you.”

“These words do not Justlfv the arrest. - It is not contended that
the. arrest would. be - lawful without a,uthomty of statute law.
'-.f‘It ‘was argued however, that the words of section 188 of the
~Code of Criminal Procedure—* When a native Indian subJect of
“Her Ma]esty commits an offence at any Place ‘beyond. the llmlts
-}_of British India, he may be dealt with in. respect- of any: qnoh
?ioﬁence as if it had been committed at any place Wlthm Brltlsh
-India at which he may be found ”—]ustlﬁed the action ‘of the

police, "because. they apply the provisions of section 54, whereby;

.a police officer may without warrant. arrest for any  cognizable

‘offence (which criminal breach of trust 1s) when there is a Teason-
‘able. compla,mt 91' credible information or. reasonable SUSPICIOD
% Offence” is defined in this Code to mean s‘any act: or.. OI)JISSIOD
:inade pumshable by any law: for the time bemg in force.” 4
The real questlon theni is; whether the word as used in sectlon 54.-
"‘1nuuues acts of British subjects outside of British- quw, which
iE done mn Bntlsh India would amount -to- eogmzable oﬁ'ences? :
f;;The British Indian law of offences extends to them when they are
f.eout of Bntlsh IIldl& by section 8 of Forelgn J urlsdlctwn Act XXI
-of 1879,and so does the law of procedure Butif such'a’ ‘person
is wzthm British Indm ‘what law or procedure apphes? If there -
“A1). LLs R. 13 Bom.,376. a0y e (2) 9 Bom. H G Rep., 846.
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;- were no enactment at all, ‘the better opmlon is that, whatever 189
prerogatlve the .Government of the Queen at: homie: may have to . e “INRE
MURUXD,
“arrest, the ;police here ‘would have none: see Forsyth’s: ‘Constitu- -pipy Vnmr.

tlonal Law, 369, and the authorltles referred to. “*Also Maxwellon
Ma.glstrates, 125, ‘The: Fumtwe Offenders Act and the ‘Extradi-
. tion Act of England do - ‘not ‘appear’ to - empower the “police to-
arresb without wa,rrant. -The Govemment of ‘one ! “State ‘has no. -
~.such special interest in the affairs of another as to mduce it:to be”' :
« diligent in capturing escaped offenders before any reqmsﬂnon 1s:_-,_]
~.made. . If there is a Political Agent, section 188 prohibits i mqulry
+in British India after the arrest unless the' Political . Agent cer- -

tlﬁes in favour of such:an inquiry. :Our ‘Foreign Jurisdiction

- Act appears to contemplate only two modes of initiating inquiry,

~namely, by process issued either by the Political Agent or a

- Magistrate. If the latter officer takes the initiative, he must give

- immediate information- to the Political Agent if there is one +"if
there 1is none, he must at once report lns proceedmgs to the Local
- QGovernment, . There is no such requlrement about arrests “made
* by the police. without the Magistrate’s warrant,: Yet:it cannot
* be supposed that the Legislature: mea.nt this -safeguard not to
“extend to all cases. These dlrectlons m this Act indicate that
the procedure is specml so0,does section 17 about bail, - Sections:11
~and 16 provide a careful procedure to -be worked by Political
Agents, Governments, and Maglstmtes If the intention had been
to empower the @ohce under section 54 of the Code, it Would have
been pxnressed in plain Words The word oﬁ’enee . must’ hp
hmlted in a manner analogous to the consbructlon put in E'mpresa :
¥, Murgdppa® by the majority of the Full Bench, Sargent and

- Melvill, JJ. - For these reasons. the arrest and: detention /of
‘Mukund were illegal ; and the Magistrate ought to have held that
the confinement. was wrongful.  The evidence. given. by the
 Séngli jamaddr of. ‘police shows- the. dangers to the : personal
hbert-y of Her Magesty s subjects in, Belgaum. He- ‘says he Is
always a.rrestmg people in Belgaum for cogmzable offences, and
tha.t the Belgaum police assist him in so doing; and it is. not usual
to mentxon the name of the cnmmal Wha,t happens after these
arrests is not dlsclosed by the ev1dence. .We-do. not suppose

u) LLs R: 5Bom., 333
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1864, that the Maorlstracy a,llow any subJect of the Queen-Empress to;
nfé’;;’gf;f;' be carried out. of British India by the police of: a TForeign State,l
Bizv, ann mand mthouf, any ‘warrant from the Government ‘or.the Political -
: Agent ora Bntlsh Macrlstrate. : There 1s no law whlch a.llows'
o Jealous of all attempts to Wlthdraw its sub;ects from its }urlsdw-
- tion and hand them over to the Courts of a Forelcrn State, espe-

czally without any protectlon aO'alnst prosecutlon in the Fore:o'n& .
Stmtc :.EU.L uﬁ'cuuca le.l.H.LUJ.DDUd bUfULU llhdau fUl. Whlbh thc SquUudUL‘ '

s reqmred ‘Through the mistakes made by the Maglstrates Who;

.tried . the’ chief consta,ble for Wrongful confinement, he has been_
';twme discharged. = Weare asked by Mukund to use our revisional

,powers to put'him on trial again. But as the ‘Magistrate has
sfound that ‘the chief constable did not act Wlth mahce but only"’ '
+followed an 1llegal procedure, which his superlors ha.ve senctloned g
" at. Belgaum, we do not‘think the 1nterests of Jusbxce reqmre tha,t
‘he should be- prosecuted a ‘third, time. We, ‘therefore, do not
-interfere with the order of discharge. Mukund and two of h1s
witnessés ask this Court to revoke the sanctions ‘given by the
‘Magistrate under section 195 “of the Oode of Crlmma,l Procedure:'_ :
“for. their- trial for havi; ing gwen false evidence. On examining
f‘;the récord we find that, even as reo'ards the only ta.nmble matter
‘of charge, iz., whether Mukund was sent up to the Magistrate .
-after arrest in dhumney or on foot, the'statements are muchﬂi"
.balanced ; the other matters cha,roed relate to, a eonversatlon -

-which may have been exaggerated. In no case do we see. any

gpubhc advantage likely to result from a.llowmo* these prosecutlons
"$0'go on-ab the suit of a private person.. - We, therefore, use our
‘f;;_powers, in rev1s10n, to revoke these sa.nctlons and stop the pro-;;}
J?;;;j-secutlons e S SOk

"RA’NADE, J. : --I concu. There is, iamy o mmn, no room for
by 1y P ,

:n}\f ﬂnnf the nrn,n{'.m;\. n‘F ‘hn]h'in nmnnrq in Raloanm Tnnr'h-nm thatv

AERNVW  WAEW IIJ-W\“"-“-' N~ V‘-‘-UV VIM VAN ALN u\-&"wuu‘u .I-VM\.LLMB U‘I-IULI.‘

liri’help, "Wll;houb otders from British Mamstrates _in the execution .-
‘Zof warrants of arrest 1SSued by the authontles in the Sangli’ State.-.é
‘in respect. of coanlzable offences a.lleged jgo ha;ve been comm1tted
z**by Bntzéh sub;ects in’ the territories of that State Wnot in strxct
' *ﬂOnformﬂ;y with the. terms of the treaty enga,gements with that:
‘State, or with the provisions of the Extradition Act. The treaty -
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.;:fterntory. In this latter case, nothmg can be: donie; except after
;nqmry, presuma.bly by the ‘Magistrates 1 m Br1t1sh terrltory. .
;The provisions of the Extradition Act are not very clear as:
‘regards the action of the pohce, but they also: 1mpose the; obhtra,-;
tion of & preliminary inquiry by a Maglstra,te before & Butlsh :
S"\.'ibj\:\.-u can be made over to a fumrgu urbuuu}. Thc action wust:u
by the chief constable in this case is thus. clearly not in con-:
formlty with law. At the same time, the ex1stence of the a,bove
practice’ for many years is held " proved by the Mamstra,te
My, Bovd and the fact, that the District Mag1stra.te deemed 1t
necessary to give the protection or assurance contained in hlS
reply (Exhibit 30) to the complainant in a partlcular case, shows
clearly that the procedure of direct arrest by the Belgaum pohce
on the requisition of the Sdngli State was well known to the .
‘district authorities, -and has been followed by them in all samﬂar

cases. Under these circumstances, the chief constable cannot be

held to have perversly acted in-this matter when he simply gave
‘effect to the existing practlce The- protectlon of the Dxetrlcb
Maglstrate s order was, not meant by him to be a general protec-
tion: aoramst all arrests The warrant brought by the Shéhaipur
Jamé,clé,r specified no detalls a.nd ‘the’ ‘chief _constable could notr
well be, e‘cpected "to follow any other ‘course tha.n the one. he
tollowed namely, of placlng the Whole ma.tter beiore a Maglsbrate,
and acting according to hIS orders.  In so domo' he does not.
appear to have éxercised hlS authorlty harshly or unreasonably
‘The' chief constable should, therefore, in my oplmon not be put’
on his trial again for a third time. At the same time the counter-
complamts for false evidence broucrht agamst Mukund and two
~ others, his brother a,nd pleader, appear to me to be of a sort for
. which there is not.any strong Justlﬁcatlon -The fact appears to
v‘ i ;be that Mukund had good reason to be vexed, and ignorant people
* in such a mood of mind, are drsposed to a considerable exaggera-"
. tion of theéir feelings in'the - ‘expressions they use, and in such' a-
state of excitement *bhey' often utter 1naccuracles which should"f'
. ‘never:be mlstaken for: dehberate falsehoods. If Mukund had the

ngadements permit & larcrer freedom to the Brmsh pohce to |
',_;' follow up offenders. who escape into that State tharn i is nermxtted .
to the authommes of the Native State to ma.ke arrests in ; Brltlsh :

18087
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protectlng order w1th hzm § h:s showmcr 1t to the chlef const&ble
may- be: easily mistaken’ for his ﬂounshmg it" about. ,I‘urther
there is nothing unnatural in such a man showing . this order- to:
the Shdhdpur jamddér, or fo the chief constable, and. in ‘the
jamdddr not attending to it, and the chief - constable . urging’
thaﬁ it could nob - protect Mukund. The only mlsstatement of
fact relates to the question of conveyance. . Bub it is too small:
a matter o furnish grounds for further prolonging this unhealthy.
litigation. No . jury:-would conviet the persons so charged with
wilfully giving false evidence under such circumstances. I concur,

“therefore, in refusing to. interfere with the order of discharge
fpassed by the First Class Magistrate, and in revoking the sanction

given by the. same Magistrate: to -prosecute- Mukund  and -his.

‘brother and. plea,d_er for. giving false ev1dence in a Judlcml pro-

ceeding; .

APPELLATE CIVIL

Befo're Mr. Justzce Jardme and Mr. Justzce 'M. G Ranade

NAGAR PRA'GJIT (ORIGINAL APPLICANT), APPELLANT, v, J IVA'BHAI
‘RA'VA'JI (ORIGINAL OPPONENT), Rnspommw* e

‘Act VI qf ]888 (Bamba_/), See. 31—~Gujm¢it leukdars Act—-Sal« in: ezecutzon :

afa decres upon a.mortgage before the Act—Necessity of sanctwn qf the Go'vet nor‘ 3

. m Counczﬂ to the sale-—Emecutwn of deeree—-s’alc e
‘ D

Certam (dlukddri estate was morwageu under a sdnkhat executed before the'
Gu]aré,t TAlukdéars™ Act (Bom. Act VI of 1888) came mto force, “On the 22nd

‘Angust, 1889 (i.e. subsequent to the Act coming into force), a decree was pa.ssed for
sale of the mortgaged property. ~The decree was transferred for execution to- the
: Colleotor, who refused to put up the property to sale. without the prevmus sanctmm

of Government as reqmred by section 31 of the T4lukd4ri Act,

: Gpvemor in Councll wa.s, therefore, nob necessary to the sa.le in executzon of the decree ;
\on the mortgage s T A e

H eld that sectmn 31.of the Act had no apphca.txon to the present case. _ The sa.n- _

;: mortgage having been executed before the Act came into force, and left mth its va.hdo
ity? untouched by clause Y:of "section 31, the ordinary remedy of the mortgagee to

bring the property to sale Was not taken away by thab sectmn. The. sanctxon of the

.- SECOND appeal from the declslon of J J; Heaton, Acbma- J'omti‘}

’J udge of Ahmedabad in appeal ; No. 210 of 1892

?; » Second Appeal, No 454 of 1893



