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Before My Justice Jowdme and M7, Justice Romaole.
- QUEEN- EMPRESS v, KARIGO WDA*.

o Penal Coda ( Act XLV of 1860 ), Secs, 211, 500-Fa,lsely chargmg a person wzth an

oﬁence-—Dq/’amatzon-——quamatory statement made by « person examined in the
course: of -an official or depm'tmmtal mguwy—Pmmlege—-Qualy‘iad yf'@mlege—- :

Ommmal Procadure Code (Act X of 1882), Secs. 191, 197

* The complainant was Deputy Collector and- First Clads Maglshrate of Bn;a!pur. :

Certam petitions. said' to emanate from the accused. were received by Goxfernme_nt
-charging -the complainant with bribery and cortuption. = Government. thereupon
~ordered Mr. Monteath, Collector and Magistrate of the district, to inguire into ‘the

matter, Mr, Monteath enforced the aftendance of the accused by wntmg to the

police, who brought the accused before him, In answer to questions put to, hxm, the

“accused denied having senb any petition to Government, but stated that he had paida -

bribe to the complainant to-secure the acqmttal of his son, who was then on his tnal
on a charge of theft before him. M, Monteath examined- other witnesses and re-
ported the resulb of his inquiry to Grovernment. Government permitted the Deputy
Collector to prosecute the accused, and he accordingly lodged a complaint against the
accused for defamation, under section 500 of the India'n Penal Code (XLV of 1860),

in baving stated to Mr. Monteath, in the course of the inquiry, that he (the com-

. plaxnant) had accepted a bmbe from lnm. A ’\’L 5 B .

. The trymg Magxstrate was of opmxon that the o¥ence foll under sectxon 211 of the.

. Penal Code, “He' at first framed charges both ‘under - sections 211 and 500; ~But B
‘ subsequently he struck out the charge of defaniation under sectlon 500 and convxcted :

the accused under section 211 of mckmg a false charge.

On appeal, the JointeSessions Judge was of oplmon that the charge under sectmn
211 could not; be maintained, as the aceused had not madeany * false charge” toa Court™
or omcer ‘having jurisdietion .to investigate if... As regaras the charge - OI defam-..

~ ation, he was of opinion that the fact of bribery was not proved.- But he hcld that
in makmg the statement to Mr. Monteath the accused had acted in good faﬂ:h a.nd
that his case fell under- exception 8- to* section 499 of the Indian Penal Code, “Hb,

- therefore, reversed the: conviction under section 211 and. acqmtted the accused of

defamation under section 500. of the Gode.w Aga.mst this order of acquittal Govern-
ment appealed to the H1gh Court. ~ - :

Heltl that the accused was gmlty of defamatlon.

: Held, also, thab sectmn 211 of theFenal Oode had no apphcatmn to the present casc“.

; Thc accused was brought before Mr Monteath agamst his will, He did not make
' a,ny complamt before that officer ; and though whyt he stated, in answer to questions
put to him, was defamatory; the 1mputatmns did not-constitute a* false charge » within

“the meanmg of sectwn 211, as he did not intend to set the criminal law in motion,

o Crnnmal Appeal No. 328"of 1893
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Per RANADE, J. -—’.[’he words « falsely cha,rgmg * in section 211 must.be- conshrued o
along' with the words whmh speak of the “ institution of proceedings.” These latter
words are obvxously used in a technical and exclusive sense, and the same restricted.

. sense must be: given to the words wlnch relate to a filse charge as Jmplymg a false .

complaint. - e .y
I\m im B uksh v. Queen«L'mpr ess(l) followed

Held also, that in the absence ‘of sanction from Govcrnment the mqmry held .
by Mr M ontes,th the District Magistrate, was not a teking cognizance of the offence,

: I—Ield a,]so, that as Mr Monteath was not sitting as a  Court” when he made the

. mqmry aud exammed the accused the accused was not entitled to claim the absolute. '
: pt‘otectwn from a charge of defamation as. a witness in a judieial proceedmg. :

‘The dccused was only entitled to a qualified privilege depcndmﬂ' o the cxceptions -

“to secmon 499 of the Indian Penal Code.

Per RANADE,J ' -~The ngh Com'b in ‘exerecising Junsc‘hctlon in the matter of
appeals against a.cqultta.ls, should confine its exercise to the particular grounds of
obgectlon which are mxsed by Government against the n.cqmttal complained of,

APPEAL by the Governmenb of ‘Bombay -under section 417 of
the Cummal Procedure Code (X of 1882) against an order of

acqulttal made by the Joint Sessions Judge of BxJépur. | |

Cer_tam petntlons havmg ‘Peen roceived by Government 'élon?-f‘f
’t)aihin'w charges of Dbribery and corruption against the District -
Deputy Collector of Bijapur (J. M. Kharsedji), Governm ent ordered B

: Mr Monteath the Collector and stbrlcb Magistrate of BlJé.pur to. L

lnquxre mto the matter and report. In the course- of his i inquiry- :
Mr, Monteath sent for the accused (among others), who, however, - -

-refused to appear before him, His attendancesyas subsequently

seculed by the police, who took him before Mr. "Monteath, by.

: Whom he was examined, In answer to Mr. Monteath’s questions;
'he demed that he had sent any petition to Government, but -
) jalleged that the statement contained in it was true, and that he.’k
" had himself pald J. M. Kbarsedji a sam of Rs. 300 to procure the:.
i acqmttal of his, son, who was then on his trial for theft.” Mr.
Monteath subsequently made his reporb to Government Bothf_;
E; . the mqmry and report were departmental : the prov1s1ons of’
sectwn 132 of Act I of 1872 did not apply,and J.- M. Kharsedji-
was. permltted by “Government to prosecute his detractors and
(amon«)' others) the. accused. He aceordingly lodoedagomplamtﬁ_’
aﬁalnst the accused charging him with defamation. R

O L 1L, Ri, 17 Cale.; 74,
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‘_ At the commencement of the proceedmgs, however, the Ma-
ngqtrate (Mr. Knight) was of opinion that, on’ the facts alleaedv =

».'ao ainst the accused, the proper charge to frame against him was &
~ charge under section 211 of the Penal Code (XLV of . 1860) and not

ana ““,1.—“.. m-.nl-"-.“ [ 474 Mha anprmand ha ,'l abatnd l-n .V o \Il'nnl-nnqﬂn

that J. M. Kharsedji had been gullty of What was 8 cnmma,l oﬁ'ence,': _
- and the Magistrate held that, if that statement was false section -
- 211 of the Penal Code was applicable and ought to bo apphed
* The following passage from his Judgment sets forth h1s views

on the point:— T

¢ Complamts charrrmo- the accused W1th defamatlon were accordmg] y lodo-ed before

me. At the commencement of the proceedings T at once raised this difficulty. The

facts alleged against the accused, if substantiated, would amount to an offence under -

_“section 211, although they included the offence of defamation. Could an aceused
_person be properly put upon his trial for defamation when he had in. fact, if the com-
plaints were true, committed the major offence of bringing a false charge ? There wasg
no question of the offence alleged amounting merely to defamation a,nd falling short
of the more serious crime, it was either a false charge. or nothing at all. I held and

still hold that a Maomstra.te has no optlon but to proceed under the one section which -
mcludes all the ingredients of the offence, and that he is not justified in chargmg the -

accused with an offence which is only part of the offence he is said to have committed,

For any argument that would justify me in charging the accused under section 500 .

in this case would equally justify me in charging a man accused of grievous hurt with
causmg simple hurt, or one accused of ravishing a marned ‘woman with commlttmg

adultery. : Emphasizing the fact that the alleged defamation  in tnese cases was the vf
‘imputation to Mr. Kharsedji of a distinct and specific. eriminal offence; and that such -
. defamation is expressly }grovlded for in the Penal Code by section-211, I did ‘not eon- 2

sider it open to me to prdceed under section 500 Asa final, though not conclusive, argu-"

ment in support of this view, I may adduce the 1llustratmns to section 499, in none of

which a prosecution for defamation is contempla,ted when a specxﬁc crunmal oﬁ’ence
has been imputed to the complainant,”

‘He cons1dered that as the: takmg of any %ubsequent proceed-b

ings in the matter depended upon Mr. Monteath’s report he

(Mr. Montea.th) might be regarded as *“ an officer with power to in~ -

. vestigate the case and send. it up for trial ” (see Tn 1 re Jamoona®),
“but that as he was not a “Court,” no sanction was now requlred
~under section 195 of the Criminal Procedure Code (X of 18823),

- On ‘this- cha.rge the Maoustrate cogvmted the accused under"

~ section 211 of the ’Penal Oode.' The foIIowmrr is an extract from
- his Judgment R Sy
T (1)'1.'1;.3;,‘5‘0@19;', 620,
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the na,ture of “the ciise, it is ma.mfestly un;usﬁ to- my ‘mind, to expect him to offer

ev:dence whmh ‘would' suﬂice o convict Mr, “Kharsedji, were that officer in the dock.

On"the dther hand the corroboration Whlch he adduces mnst be sufficient to. create 3

, masona.ble doubt of the falsity of his story'; andif. he is'so unfortunate as to have
© told the truth bnt yet tobe unableto produce any proof worthy of the name in support

of 1t. the ]aw, I am afrmd, al}ows me 1o a,lterna.twe but to convict him, After the
afulcc nﬁdpm.hnn f'lr\mr-n-Fm-a T have Bn aly fixed on the ""Gn’\)‘" ing

mna‘— 1ohm"‘\v an
"""& vy

vxctxon. I must also gua.rd earefuﬁy against any impression that an acquittal of the

accused is tanta,mmmt ‘bo a declaratlon of the truth of his allegation to a moral con-

vxctmn of Mr. Kharsed31 a,t the most it will but be an equivalent ot the Scotch verdict

of not proven. I’c w111 ‘mean, that is to say, that I am una.ble, on the evidence

before me, to detert mme whether his allega,tlons are true or false, and that, thercfore,

a,lthough Mr. harsed;;t 1s a. wvirtual accused, the actual accused i is entltled to his right
o8 the doubt.”

u:x: the vcut:.nu uf the dou
hrate contmued -—-) « Under the c1rcumstances 1 consuler that I am justified in sa,yxng

: Vtha,t }ns (the accused’s) sbory is’ false: to apply the test I gaveabove, I would certamly

have accorded sanctmn for hig prosecutmn had he been’ the complamant »

On appeal the J oint Sessions 7 udge reversed the convmtlon‘
_ and acqmtted the accused.” He held” thatsection 211 of- the
Penal Code did not apply, and that the conviction under it was,
E therpfore ﬂlecral that the proper charge aomnst the accused was .
“one of defama,txon under section 500.0f the Penal Code., Op that7
- charge, however, he acquitted the accused, Hiolding that although =~
‘the truth of the’ statement made by the accused as to br1b1ng‘
“the complama,nt had _not been: proved nevertheless it had’ been‘_ -
-made by:the.accused in good faith and was ‘protected by ex-
icepbmn 8 to. sectmn 499 of the Penal Code. In his Judgment he.

g Amlgugh the nen-proof of the bmbery in questlon xmght hb suﬁ‘xcxent to acquit the
complamant if he.was in, the dock, it does not necessarily follcw from it (4. e., the non--
proof) that the charge in questmn is false as a matter of fact, 1f, therefore, the charge
wa.s made by the appella.nt m good: falth “swhich means with due cave and caution

IA~N-m- n wnnyﬂ-n o\rams\nqhnn of Hrm n\hﬁannn the Mnmc.-

- - Now ‘befors dlscussmg‘ the va,lue of thé"evxdence adduced in supporb of t.hls storv. '—'
. I feel that I must’ determine some staudard. by which 16 measure the amount of proof ,
: whxch I must requn'e from the accused to, entitle him to. an acquittal. Conmdenng

g test by winch "{zo determme lus convmtmn or acqmtta.l Suppose that be were the -
compla.mant and My, Kharsedji the accused, would the case he lays before me justify

' ‘me in sa,nctmnmg his’ prosecutmn for bringing a false charge? If so, I shall consider
- 1{7 ‘my duty to’ convmb hxm. There are many considerations which commend this test
to my mmd the ﬁrst axd the foremost being that were Mr, Kharsedji not a Governmeni:
' servant such a. sanchon would have been the ordinary forerunner of Kangowda, 8 con. -

¥

i ‘ot prepared to ﬁnd that the tmth of the allegcd bnbery is proved and’
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(sectlon 52, Indxan Penal Code), he would fall Withm the purvxew of exceptxon 8 to o
B section 499 TIndian Penal Code, and he would. not be guﬂty notw;thsta.ndmg the a.bove ’
' ”non-pnoof For the rea.sons gwen below, due ca.re and cautxon appear to ha.ve been

used- by him (appellant) in thls matter, and if’ so, good’ faxth is estabhshed. “No -

. private grudge is proved between the complainant and the appellant, and the latter had

- no ‘motive to make any false imputations against the former, :thereby - exposmg him-

self to unnecessary-isks, , No, ev1dence is on record to..prove that the petltmn sent

-to Government in appellant’s name was made or, 1nvest1gated by hlm, and i 80, he 13 “

ot guilty, of resorting’ to that kind of trick, He aid not seek any remed) by re-
L'»sortmg to any Courts of la.w, gind this indicates that ‘whatever the- truth ‘he had 1o

-intention to resort to that mode of obtaining relief, probably. from thefear ‘thathe had .
' .mo materw,ls to substantjate his charge. Thesé circumstances. 1ud1ca.te that he acted

just asa man of ordinary prudence would act and nob mth -any rashness and 1f so he :

cannob be s:ud to have a"ted ‘without due_care ‘and eautmn. He dld not make the -

xmputatmn in question to the Collector ra,shly of his own ‘acc ord, and he made i oniy .

when he was sent for by that officer and was spemally questioned. aboub it. .. It is true.
 that he was not bound by- law .to make any statement at all to the ‘Collector ; bu, -
" unless the 1mputat10n made by - him was pomtwely fa,lse to his- knowledge a.nd was

made ‘maliciously with ulterior motives, it cannot be sald under the pecuhar clrcum-
‘stances of this case, that by making it he exeeeded the hmlts of due care and cautlon.
The non-proof of the truth of the nm)ufatlon does not arise from any- nroof of the

o,
Kagiaowpa.

~falsehood of the charge, but it arises from circumstances which do nat detract from
the bona fides of-the appellant, = Oy the whole, ’although the charge o:E bribery and -
Borruptlon is not proved by any sufficient evidence agmnst ‘the. complama.nt, it'is nob -
_ proved that it was false and invented, —maliciously made to harm him, and theré are
ample cxrcumstances in this case which strongly mdlcate that in makmg it (charge)‘
before the Collector the. a.ppellant did act with sufﬁment ca.re and cautxon, and that
he wa,s Wlthm 1the 1nmts of bona _ﬁdes.” '

3L J0verl ;',’*wt'twmv
‘#-_.’_l‘he Aappeal; n_oyv'.came on for hearin .

Jardme (w1th Government Plea,der) for the Crown '--’l‘he acqult-
tal is wrong. "Lhe accused should have been convicted of. defam-
atlon He stated before 1\Tr Monteath that he hed ouven a. bnbe -
Thls sta.tement is clearly defa.matory of the Deputy Collector,
“who'is the complamant here. ' It was made in “the “course of -a

.,departmental and not a judicial inquiry, and, therefore, the accuséd
.was not prwﬂeged as a witness. Nor did he ‘make the state-

“ment on & prxvﬂeged occasion, - Mr. Monteath did not', hold the -
inquiry as a Magistrate, though he might have taken cognizance

“of a -complaint - under section 197 of the Criminal Procedure

Code (X of 1882). It was optional with the accused.tq make
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) _under sectlon 500 of the Penal Code

" maﬁe no uu:ugc i agaiﬁst t}J.b uuuxbu.winaﬂt to }L{L .LV.I.UHUB&UDE::
“He merely answered questions put to him in a private dep,gm-,_;f

! The J omt Sessions J udnre was also right in acqmttmg the ag.
,.;E.-jcused of defamation under. section 500. As to the principles’ on""i
- which this Court should act when the Government appeals avamst?
~_an acquittal, see Empress v. Gayadin®, The accused was taken%
“+ by the police before. Mr. Monteath, and was mdueed or coerced?
to answer the questions put to him. His answers - to. these?
-_-v,;questwnb afe said to be defamatory, and he is now Charged Wlth

THR INDIAN LAY REPORTS.  [VOL. XIX.

the statement or refuse to answer Mr Monteath’s questlons “He'

‘was not on oath " He was not bound to answer any. questwns‘_.
-* put to him, a,nd if he did make .any statement he did: so.
‘at_his own risk.. - The statement in question . being primda facte,.
‘defa.matory, the accused must*® bring ‘it under some one of the

exceptions to section 499 of the Indian Penal Code, or he’ must‘

prove its truth, . Both the Magistrate and the Session J udge ] have,
found that the accused failed to prove that his statéments were.

’ ‘- IJ J-L L 1/: l’\ r] ‘Ir\f\" 7\1‘[\\‘7‘{\!4 4'1’\ }\n nnﬂ‘l'l“\‘, r‘f\ ]
or l,MJ auu. viidv o .u.cuu. H“UUY piluvol vuuw UUU el TACLA 4

s Tl
Collector L 4 ab‘_

"cepted a bribe from ‘him. If the statemient is not proved to be true
'_th must be ta,ken to be false. But the Joint Sessions J ud(re holds‘
r‘,-‘tha.t the statements were made in good faith; If; however, , 16 Was;
ot true, it -could not possibly be made in good faith, as it was a
l-statement of ‘something alleged to have been done by himself,
“and, therefore, 1f untrue, ras untrue to his Lnowledwe The com-i
‘:;pla.mant has reason to complain of this finding, I submit tlnt

the ‘accused is guilty of defamation and ehould be convmted

Kw!pcm wk (W1th him %, G. O'kandava;rkm) for the accused 5

;i——The conviction of the aceused by the first Court of « makmg
2 fa]se charge » nnder section 211 was wrong. The accused- ‘had:

menta.l mquny——In re Jamoona®. On the other hand, if the;f.

_‘maulrv was nob prlvate, and if Mr. Montea't.h is to be conon._?
~dered a “ Court,” ne sanction from him for this prosecution. was:
“ obtained, and there was, therefore, no jurisdiction to tny hnn :
’;"fj-The Jomt Sessions- JudO'e was, therefore, right in reversmo- f,h -

() I.L ‘B., 6 Cale., 620, L L R, 4All. 148
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defamatlon and requned to prove thelr truth If he had been )
P warned that. the burden of gwmtf striet leO‘al proof of the truth

'of what he- sa.ld would be laid upon him; he:would not have - :
. KARIGOW] eA. :

~ answered the : questions; -An i mqu1ry by Qovernment will be
useleSS for. the future if informants are to be exposed to this rlsk '
, They may know the truth, but they may know ‘that. they can=
not: ploduce the evidence that is. necessary. legally to ‘prove.it.
- It is for the public intérest. that they should’ be protected, and |
~‘the law will regard the occasion as prwxleged—-]f[unt v. Gr eat
 Northern Railway Oompany(l) Stuart v. Bell® ; Olark v. Moly-

, neux(3’ ;. Dawkins v. Lord. Paulet® ; Dawkms v Lord RoLeby“’ ,

- Beatson V. S].,ene(ﬁ)

~ The accused oucrht not now on. eppeal to be convmted of defam- ,
atron He has never really been tried on' that charge. The

‘Magistrate at the outset of the- proceedmgs stated that he consw“

* dered thecomplaint to be ‘one of makinga false charge or nothing,”
and he subsequently struck out the cha.rge of defamation, which
“he had at first framed against the ~accused. - He commenced
~ his mdgmenh bv stating that « the accused sta.nds chawed
_under ‘section 211 » Tt is cleer therefore, that the accused was
~ not tried on'a charge of det'a,ma.tlon, but was trled on a charge
* framed under section 211, On that charge the burden of proof,

~lay.on the prosecution, and in. his. defence to that charge the
~‘accused was not called on to prove. the truth of the facts stated
- by ‘him to Mr. Moxfteath but only his good faith-in makmg the

‘ sw.nemeno .D\.ID UII appear uue UUUID lb .I'JUW &bKBU. to a.wer DIIG

"charge-into one of defamation, and to consider the- emdence with
- reference to it. That will shift the burden of proof over -upon -

the accused; who must on that charge strictly prove the trubh of

the facts stated . by him,.and he must do this now in appeal 'by '

means of the evidence before the Court Whlch was recorded .om
- a dlﬂ'erent charge and for a different purpose The evidence
of good falth which would. be-a defence \to a charge under séc-

tmn 211 Would be no" answer ab all ‘to 'a charge of defamatlon._

. LR, (1801),2 Q. B., 180, - O T R,5QB, . L
(2) Ibld 34r. ;. - - (5) L- Ro, SQO Bl’ 255? and7Eng. ‘lnd'
«mse. B, D.,237. L naprak, e e

(6) 5 H, and N., 838,
31345-—5 e
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ﬁ"* e FJARDINE J -——Could he dwest himself of his matrlstel ml func-‘t

< submlt 1t was open to him' to say that he was not act'

It is clear that 1f a person is acqultted on a. cheu Q6. fr amed under\ ,
-section 211, but on.appeal the charge is altered to.one of defam-
‘atlon, he must inevitably be convicted, for-the burden of proof
18 shlfted and the evidence which is a defence to.the one. charge :
~isno defence to the other. To find'the accused guilty- of defam.-.
_-ation on appeal is really to ﬁnd him guilty on a charge- Whlch

'bhe has never been called on to. meet. The. two charges ought‘

never to be joined. If they are joined, the accused must be.

greatly prejudiced in his defence. He' referred to. Fmpress v.

Imad Khdn® and Queen-Empiess v. A'ppa®.

" Bdo Saheb Visudeo J. Kértilar, Government Pleader, in 1ep]y -—
Sectlon 211 of the Indian Penal Code does not: apply, there bemﬂ' ,
Do cha,rge beforie a judicial oﬁicer Mr. Monteath was.not acting
as a Mamstrate S | ‘ 4

hons ?]

as a. Maglstrate qud the enquiry.

[J ARDINE, J..—That Would render section 211 unavaxlable agalnst_
a,nybody defaming o ’\([ao-lstmte for bribery, unless the defamas
tory statement was made to a Government official as a Judge.]§

Yes that would be so. Unless a formal complaint is made: mr
a Court section 211 would not apply. As to privilege,if: the;

| accused had been examined as’ a witness in a Judicial proceeding,”

he would have been _protected—Queen-Empress v. Bilkrishna
Vzthal(g' But he was not, He made a purely voluntary state.ﬁ:,
‘ment, - The statement is- defamatory per se, and it lies on’ the
a.ccused to show that it falls within one of the exceptlonsf,of
sectlon 499 of the Penal Code. *Section 105 of the Lv1dence Aef,'

apphes. PR Lo
JARDENE J.:—The Governmént of Rm.J‘ay gave leave to y M

J ehdngir Manekp Kharshedji, who is a Magistrate in the dlstmct:‘{.}é
Cof Bgépur, to prosecute the a.ccusetl Karigowda; for defama.tmnf
by words qpoken by him jn. 1eply to questlons put by Mr

(1) I.L.P..,SAH., 120. R @l L. R-,Sﬁonl., 209

(3} I L. R., 17 Bom., 573,

PR . o - . F T
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Monteath “at Muddeblhal on the 6th Decembm 1892 Thc tlymw
o "\![amstrabe, Mr. Knight, framed héads of charge under gections -
211 and 500 of the Indian Penal Code, but at the end - of the -

;;/

1}945 ’

memo
EMPRI-.SS
e

.- trial struck out the head under section 500, and- convmted and KARIGOWDA-

{'z‘sentenced the accused under sectlon 211,

’l‘he J omt Sessmns J udo~e, Mr. Venkatrao lna,mda,r, 1n appeal

O held that sectlon 211 was inapplicable, and that the case fell un-

‘_der section 500. He acqultted the accused on the. mound that

+hn ‘n‘cn safaner ofo l- i thn 11 nt vnar\‘rnrl + I'\n 'l-v*na ‘rrnvn
A, Ull-\l uo.l.a-u.lamul..y aquUILLULJUQ’ ULl-Uuéu llUU t’ vyLvLw UU U\J UL uv, 'VULU

‘made in good faith, so that exceptlon 8 to the definition of sec-
‘tion 499 applted in his favour. Tlns OKCuptIOII applies to an ac-
tcusatlon made in good faith to some one having lawful authouty
over the persou accused W1th rev,pect to the subject-matter ot'
‘ accusatxon '

The defamatlou consusts of statements to the eﬁ'ect that M1

J ehcmtrn hlmself accepted a bribe of Rs. 300 from the hands of
the accused as an mducement to acquit Sandanba.ssapa accused’s,

son, of an oﬁ'ence which Mr. J ehanalr was i:rymor ~At the tnne

" the words were tttered, Mr. Monteath was, and is now, Col]ector
agld District Magistrate of Bijdpur. - " L

e Q,ucstlons havmo been raised, under the cneumstances 1n
WII].C(I Uﬂe W'OI'(J.S We]ﬁ'&} UDGGI’BG, as DO WﬂlCﬂ b(‘JLUIOH—bGLUIUIL 4.!..!.
or: section *500—the charge should speclfy, and as to whether:
the ‘onus of provifig the truth of the words lies on the prosecu-
tion, or the defende, and also as to whether the sneakel had any -
privilege, qualified or absolute, it "is necessary to consider - What
capacity ;Mi. Monteath filled at the time he elicited the answers
from ‘K‘mgowda. Some petitions charging Mr. . J ehcingu ‘the-
- complainant, with bribery had been received by the Government
- of Bombay, which forwarded them to Mr. Fleet, the Revénue:
“and, Police Commigsioner This official, on the 29th Octobel y
) 1534 SBI].U t,nem to- lYll m.onveaun, VVDO lb aumesaeu as UOlleCUOI
~and District Magistrate, for i mqmry and report, with directions to:
- take evidence in sapport of the charges if the petitioners persisted: :
~dnthem, and to give Mr. Jehéngir full opportunity of rebutting

“theni.~ My, ‘Monteath , after thi‘s',f.‘ preliminary inquiry,”’ éﬁs-T"Mg,._":'
Fleet called it, was to submit-a report.- .As :it-does mot, appear::
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1894; that Mr. Fleet had any specml euthonty $o° ‘issue: orders to the 7;.
Qomm. N ~D1stuct Maglstrate in’the matter of the alleged: takmg' of: brlbes, g
E“P“ES* ~ unless: Mr, Fleeb had: been commissioned by the -Governor in

KARIGOWI’A' ‘Council to convey: the sanction of the Government under section.

197 of the Code of brlmmm Procedure (X of 1882) to the District "
| Ma«xstla,te taking cognizance of the offence, and as it seemed that
in some sense Mr, Monteath had taken cognizance and recorded.
ifhp efatamonh ni’ a nnmhpr of persons, we qmwpqted to the GOV‘_‘V
’ ernment Pleadel that he should take fulther mstructlons in the, .
'mmttel. f._He has since shown us a letter from the District Magls- g
’ trate, statmg that at the time he considered that he had received
no such sanetlon, and that, the1 efore, he could take no maglstenal ‘
cognizance. - But the Collector s Chitnis has deposed that after
the Mamlatdém had been unsuccessful in procurmo' the attendance
of narlcrowua, M.l'. Monteath sent an order to the puuw to pro-
duce Karlgowda ‘before hlm, and. thus it was that the latter
~camé up to. be questxoned Ka,rwowda demed havmg sent  the
accusatory petition bearing his name. Then he went on to state b
'how he had pzud the br1be. .‘ a ' ' T

Whatever v1ew may be taken of the Iegahty of the orders to
the police. to: produce the body of Karigowda: before. Mr. Mon- -
teath,. I am of:opinion that, :in the absenceof the- Clovernment. -
",sanetlon under section 197 he cannot ‘be considered; in- law, as.

avriamp. dale on :
having: taken. cognizance of -the offence by -halding his inquiry: -

" The great powers.of initiating prosecutlons which he holds under
-section 191 are: restricted by the latter section. But this: consn-
-_deration: by itself does not determine Mr. Monteath’s posmon :
“Mr. Jardine,” who appears. for. the. complainant, but with the
Government Pleader, contends’ that Mr. Monteath and: Kari-*
,-f»gowda, were in no special relation any more-than two people at &
- dinner: ta‘ole “and it has ‘been - suggested by the ;Government 3
" Pleader that Mr. Monteath was, at the time he ook Karigowda's
statement divested.of his maglstenal functions and- actmg a8
‘any: person might act whom the Government: had- commisswned\.
to make’ mqumes, as, for example, a sohcltor sent to Muddeblhal
for: that purpose.’ I am of ‘opinion that this-viewof Mr. Mone
 tenth’s:legal positionat the.time cannot be entertained: A~ Mas -



gistrate cannot divest himself of his duties at his own will: - As
- explained in the case of the Corrupt Mamlatdars——-I n re Ganesh

. Sdthé,® Magistrates ‘have to use diligence and v1gour to repress" :
~erime. : Magna Charta says that justice mustnot be sold, and‘to
* this‘the sovereign is bound by the Coronation Oath The Peti-
~tion: of Right requires the -officers and mmlsters ot Jusmce tov"
jtproceed against offenders. ' PR ST

+“The duty of the Government bemg thus clear, and the Go ver -

‘ment, ‘having through the Commissioner 1nformed Mr, Monteath
of the petitions, he must be considered as a pubhc servant put

upon inquiry. I think that he was"in a position analoo'ous to-
“the Secretary of State in Harvison v. Busk®, and to the oﬁicta,ls‘
mentxoned in the other cases there discussed by Lord Campbellz
" as regards -his duty to the Crown and the public. ~ Moreover,
the laws made by Parhament or the Indian Leglslature to- pumsh"

: ;corruptwn on the part of pubhc servants are in per pebual force ; ;
* and if on Mr. Monteath’s report the Governmeént: were to give'

s&nctlon for the prosecution of the complamant. his powers under
section 191, clause c, of the Code of Criminal Procedure would‘

, come mto opemtlon unrestncted by the’ other sectlon R

On these grounds I have taken tlme to cons1de1 whethe1 -1£

"?’the imputation of bribery .were falsely made, section 211 of - the
Penal Code would apply to. pumsh " This - depends: on the-mean-
ing of the words £false charges and the word ch&rge as used

m SGCUIOD 4 11. UODSIQ@I‘IHg man .D‘Ll' .vanneanu was. III&KIDU' a IOI‘-‘

‘mal i inquiry into the bribery, and that he was District Magistrate,
“Karigowda was using a means of- eventually. setting the law in
motion against the - complamant It has been. contended that
‘the J omt Sessions Judge was right in holding that section 211 does
‘not: apply, because Mr.  Monteath - had no powers to 1nvest10'ate
- or send up for trial.© The authority he cites, In re Jamoona(3)
relates t0-a complamt -of rape made to a military oﬁicer who
_had no official duty at all in the matter I think that case in-
'apphca,ble. The present. case, however, seems to me to be taken
| i “® T.T. K., 13 Bom,, 600, ©

(2) 5 Eg a'nd B‘, 344. See 2!3 LQ JQ (NQ Sl) Q& BC’ 200 °
AN o L B., 6 Cale, 620, - - :
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> out of sectxon 211 by the - _act that I:.a,ugowda d1d not apparently

mtend to' seb" the cnmmal Jawin- motion; + He: had been produced -
before Mr: Monteeth agamst hiswill j'and though what he said is
5 1nformat10n ‘under section. 1915 clause ¢, of the Procedure Codeg
and « defamatton under the : Penal Code, I am of opinion; after
consudermcr the- Full Bench’ caseﬂ) theot the 1mputat101ts do ot -
make up a “« false charge. : ‘ L £ S R

Next, My, Klr!rpatn k,,. as wl.nsel for :the accused
before this .Court. that as Karlgowda. way dragged before Mr‘. :
Monte.zth to maLe lns statement he must be eonsadered a5 c0s
erced to answer through -awe of that- bfﬁcers powers’ and pos1-"
tlon, and thereforel entltled to. that, absolute. protectlon from‘f
prosecutxon for defamation which has been extenddd to witnesses’
i Courts of Justme by deczslons of this Oourt—-Queen-meress V.
.Uowa]v,\" and Queen- mnpress v. Balkr ishna Vithal®,  The learned |
counsel mtes the cogent reasons. stated in the House of Lords for?'
glvmo smular p1 otectlon to. & mlh’oary Wltness summoned o
“give. ev1dence before & Military Court of Inomrv—-—Da,wkmsl!
Lozd Rokeb*g ®, and see Dickenson w. Hilliard @, But for ‘the:
* reasons given a,bove ‘while T regald Mr. - Montéath as a’ Magxs-{
tr wte, I do not go the lenorth of holdmo' h1m to have been a “. Coure,
a.nd after such’ consxderatlon as T ha,ve been able to trlve, I do not
“think pubhc pohcy reqmres tha,t Kamgowda, should 1ece1ve mo
: p otectlon than d1d the mformant against the m;sbeha

"‘{vﬂ ‘-A? nrla-d‘n Qi Tf n/." O}) ml‘\‘n nw V

i <1'i LR, u calc., 574... ;;'} : (4)L.R,7'Eng. smd Ir. Ap

O L LR, 17 Bom, 127, | - 6) Lo R, 9Bx, 79y

onas T g 1ocalc,w B—48(Cr Rul.) :
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for crime in QiiensEnmpress:v, Maganlala), wlwne thw Otxu&t had - 1864, }
o xechfy the error.of a Magistrate swho had been: amsled sby Hhe . Queest
_expression-of soing ‘views; ofSir R. West ‘arquendo-in & pubhshe‘ei“. Emﬁ,“sg
mmute,,as a mernber . ofithe Government: of Bombay, aboat the V-K*‘RIGGW!”{- :
07 ‘moford case; AThd, acdused had. greater xeason to feel security
instating the: truth,iwvbatever the truth may: be, 1 m that he: waﬁ
before a8 Maglstmte, and one of high position and’ experience, T
‘56 no objection ta-the Government - making use of such anofficer .
incsuck an mqulry where the'investigation 1equ1res ‘much skill
angL cxpenence, and, the person accused 18 -an oﬂlmal on 'WhOS&- )

“ghagaéter: the quemment doesnot, wish by any ma.dvertence td )
“caist gl taint. :. ‘Inferior and léss Judxcml agentsare liable to proceed ‘.

""1th undue zeali... In Chhagan's case this: Court had to censtire
 the-offer. of illegal indemnities to. witnesses by a Mfmlatdsr get-, ;
ting up the “case... Mr. Justice: Wilson and ‘his’ co]leaorues, who
-held the. mvestwatlon of - the chaiges in the Or awford casé, coms
“ment on. thie. minds ofs Wltnesses bemo* unduly influenced in this
‘manner, ;. Mr, Monteath was 11crht in not administering caths ta
Kamngda and the. vest, ‘and;; there i is nothmo to show: that they:

Were nob free agents.

NOW, turmnor 40 deal withthe facts on the’ ztppeal of the Gov-
ernment agamsb the -acquittal, we are hampered by the Way ‘the -

nn-“n]'\ Aln In YA WwAN

L WOUTES- qcxu W uavq J.\:u,udpd thqg{. LUUUIUDIU.HQ .uxc rv.laglsurane’
a,fter a very cargful discussion of: the ev1dence, ﬁnds that Kari«
o*owda s story is, false ;. but. he explmns that he means: thereby,'
onlv that if Kal ;gowda had been the complainant, - and told that
-story, he. Would ha,ve sanctloned the; prosecutlon of: Karwowda, for:
bmnomo a false charge. In plam Enghsh ‘this means that therd
-are aood pmmw facw dxounds for holdmg the story to be false :-
way or othel——whethel beyond 1easonable doubt the fals1ty of 5

bhe story was proved.. The Joint Sessmns .T uacre ﬁnds in d1stmcbr
hwmq on i'l'm third issue that tha frnﬂw n{" Hm SEOTY 18 nat . '

the third issue that thie truth of the story is not t,wwa, |

But on the fourth issue - he finds that the story was told i in 0'0le

falth ~which i is 1mpos31ble unless 1t be trie, as Kauorowda, does-_

“ not speak from_ information given by thlrd persons, but tells, m_ '

detall how he. hlmselE sob. to Work to corrupt the complalnant :
(1) L ’L. R.; 14 Boin,;. 1157



quwu- £yt

- Eurmass “ of the Joint Sessmns Judge;: but it is'clear: he thinks the: witnesses

;l{mmowm.~= s,

Yo ¥,

‘and . was- made . maliciously  with . ulterior miotives, it . .cannot 'De"'
said, under the peculiar circumstances of the case, that by maki
1’o he. exceeded the lxmlts of due care and ca.utlon

- We must néw stnp the case of this veﬂnage and deex"?"*"“'

J'rna }m is” nrnfpni'pd I Wﬂl dpsﬂ shmﬂv wﬂ-ﬁoﬂm Fﬂph ('T-Tl-q

f’.the'ﬁ ';_“300 at the tent It is utterlv demed by the complame,n_t
by Girimalla, and by Tammana It s 1nconmstent_,_5_W1th thé.;
story ‘Old by Basépa. and Iréppa

f_lupon Karwowda. s refusal to attend hlS camp, and ¢

 THE: INDIAN:LAW REPORTS!  RVOIRXIX:

_ and at length hlmself rpald:over & bribe of ‘Rs: 300" tg"the’-coms:

1’\1\ vnn anrnng

: PRI INS 1.0 .
PL@IUG‘II} uuuacu. '15.:, "UIJ dl&%bu}t tU uudcz.atwud tuxt) A TS,

whi-contradict - Karlgowda. s story are:false- thnesses, ‘and have:
been: tampered with ; and I believe: the Joint Sessions.J udge-
really means to be understood as ‘saying that, Karlgowda, has told:
the truth; but is unfortunate in not bemg able to prove his story;

‘and that the bribe was: really paid. - But then,‘again,: the: Jomb

Ses-none d udge wntes that, on. the ev1dence recorded, :the: com-

vplmnant .Mr. Jehangir, would have to be acquitted.: . If:the Judge

means that on the - evidence . there is reasonable - doubt Whether
complamant took ‘the. brlbe, he .ought to have.said.so; pla.mly...
Perhaps in dealmg Wzth the fourth issue he.means to say: tha,t Af
he: went on-surmise or suspicion, he would hold Mr. Jehéngua:

-'gmlty “I-do not understand the reasoning:of the following pass::

age ;. —~“ Tt § is-true that he ‘(Karlgowda,) was. not bound by- laW td
make any statement at: all to. the Collector but, unless the:t
putation - -made. by. him was positively" false to his knowledg

‘whether Kangowda. s story is provecl tobe: true. ‘The* burde
_proof. lies on~ him®. . Ifit'is false,” there was ‘no good feuth 1f

,conclusmn, thaf. the’ story told by the accused Was not proved?
He then conhmued ~—~)

It was started :in petxtlon_;

ll) 9 Bom. H. Q Rep,, 451
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gthe,eparentawe of tho pebltlon e have /10 mforma;tlona.{.-‘ sy
i}Qbmous.*{ jzthat it man;in; a ertten petltmn makes :Ealse‘charge o ;
& a,l-.Mamstra‘te of takmg Dribes, he'is,put-infan: dwkwards. Kmrqowm,
posmon .when, such‘ petition: i . 1nqu1red into, < and: must:either
“disown.it, or .adhere - -to::the: false- statements .and try. o provel

_ them.

,conthmn of the mah 1 that made it The Judge seems to act on
;con.]ecture -and surmise .rather than ‘evidence; ‘ahd thxs ma.y pbs-
Aszbly ‘have been caused by the: fact thiat 4 riuinber ‘of- deposﬂ;mns
made by other people accusing th1s Maglstrate ‘of takmg other
‘bribes'made before M.+ Montea.th forn pairt of the record of the

- nonn’lﬁ_i’noca 'I‘lmw mna ; n'P nnnvaa “ha - antivalo iawalidAd Pk
P UIUU:LU VIT,” J J“U AV I-DV, MW viivi LU"J wvavls uuUu -l-lull‘

ourt _]udxelal con51derat1on ‘of« the ‘present - ‘charge. “In another’
recent case, where another’ Magistrate wis accused of 1mpr0per
behavmur about a purchase of Jand “in his’ d1strlct wé had to're?
versean acqmttal by the: Sessions: Judge, of ‘the* person defamlng"’j
'hlm, and to'remove theistigma’so placed on-the Magistrate; We"'
were of :opinion that.there was no evidence Worthy of the ; name toi
_]ustlty the .defamatory: article. ~ Mr. J &rdme has argued that’x
there is a tendency, When a Mawlstrate 1s accused of corruptlon,ﬂ
to assume that he‘ig vullty a.nd to: Welo'h all the ev1dence in’the’

»un.—ﬂne n{-' nvnnu:hnn T H’\n‘ﬂr mna ani' l-hov-n{-‘nvn anﬂ nanonna“vr
B\Ja).I.UIJ Ul PLojulliUn,. " a4 Vidills 31X LLIJ a.uwu.v’ uu.u;.u;.u;u, @il Unyuuluu.;.y

a8 the reported decisions on eorr uptxon show thate even Magrstrates of
‘experience are liable to very serious mlsbakes in-applying the.
law against corruption (I re ‘Ganesh’ bcitize(l) Queen-Empress
' Maganlal‘z’ Queen—Empress V. C%agan(?')) to pomt out that the
Courts must begin' the trial of cases against Maglstrates w1thou£
‘pre]udlcmc the particuldr case - by admlttmg lrrelevant matters
to influence the mind ot the Court. " As thxs bourb ha.s pomted
out in Queen-Empress. v. Falm'apa“’ ‘this freedotn from preJudlce
is secured. by the general rules of the Plocedure Code, sectnon
233, that every: charge shall be separately tr1ed ‘As Lord Black-

(1) I L R 13 Bom., 590 a.nd 6‘00 (31 1. L R., 14: Bom., 331
(2) LLR., 14 Bom., 115. ‘. (4) L L.R 15 Bom., 491 at p., -501.
nmg— ‘
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burn points out in-Castro v.: the @uéé}}zlll"""th'é’fﬁéré' fact of acousing

" amanof several thmgs "‘Was supposed to tend to mcreaee the pro-
: babllity of his being found guilty,- as it amounted: to giving evi-
“dence.of bad. character against him, so that a Judge wishing to

'keep the Court clear of - prejudloe might ‘say,'“ I will not work.

........ Lian hiee dneing thavm damathan - 104 ML ENNEIE

thlb luJualllbU U.y mylu VMG - UUSUUIIUI, 18U ‘le uilllllubh UhUlll l.lJ.’
number and try. a reasonable number, and nomore.”. The Courts
Wlll find ‘guidance .as | to - the exceptions- allowed to the general
rule in, Queen-Empress v. Fulirdppa and. in Queen-Empress v
Vayzmm@’ They.are bound $o.administer the law as mterpreted'
by the dec1s1ons of thxs Court, - The Judges are the voices of the
law, . We are the ileges. loquentes. . I think it is time to.point this

out; because, m the, other case lately before us, the error: of the

Sessnons Judge cons1sted in the view.he ‘took of the evidence

‘ whlch he called « cumulatwe but which, in our - opinion, - was of
'the, iyery, weakest sort. & L« ¢ Cumulative effect ’ has. even before us,f

and once, nob WIthoub & sense . of ‘humour by the (xovernment
Pleader been used to cover decisions .based _more -on conjecturs
than evxdence i, But the phrase, when used in; forensic. pleading;,
does not. rea,lly convey that sort of.meaning : - This -phrase

;“ cumula.tlve effect ot the ev1dence oceurs in the letter, “which
‘has heen, pubhshed in which the local Government of the time
'.adont Sir R, Wests -argument against the. view. taken by the:

Commlssmners in the ()mwfmd case, who: had acquitted the,
acensed. of all the thirty-two charges of edrruption. . Sir R. West’s
rema,rks on ewdenee in this argument have refetence to. mquests.

under Act X)Q&Vu of 1850, and whether the contention is mo'ht;
or wrong about them, it has no reference to cases under trial by

“the ordinary tmbuna,le, where the ordmary rules of procedure and
;ev1dence based on enacted law and long experience are binding.
;thlle Sir R. West criticises the English system, which narrows the.
“issues i'or trml in the way pomted out by Lord Blackburn,and while
A apparently he Would, if allowed improve our time-honoured
| system of tma.l by Jury, by e:xpedlents of Jurlsbs and legislators
“of foreign countmes, and let in collaberal mabters, Whlch our lawd
excludes, because’ he “sa
‘mode of 1uves£19;at10n employed in the physwal scienees, and are.

our exclusmns are the reverse of the

(1) 6 Ap, Ca., 2"9 at pp. 244: 245 AL R, 16 Bom 414
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in hls oplmon -defective i in logichl standpoints,’ it is-quite obviotis
_;-that Su' R. Wesb dlstmamshes between the law’ as it is ‘and-the A, :
law as-he opmes it onght: to be. « The settled rules of: ewdencei ;
are those ‘which ' the' Courts must a,pply *On’ them,’ as- Lor& :

vamO*er remarks, the ‘property, the liberty, ‘and the life 'of men

‘depend ; by-them the: ‘position’ ‘and character ‘of the . ‘servanisiof

the Crown are protected.: The'Legislature; being' ‘awafe of ths
danger to:which officials are ‘exposed from the ‘malice of dlsap-
pomted petitioners and suitors, interposes also the requlrement of
offieial sanction for prosecution ; and In re Olive Duramt®; where
we refused to allow a suitor to defile our ‘records’ witha petltlon

containing scandalous attacks on Macnstrates J udges, and some

high officials of the Government of India, we laid down a’ prmclple
from Butt v. Conant® that « the people have a serious interest 1 m
the. characters and conduct of the J udges “and others who' are
‘appointed to serve in high and important oiﬁces and the individaal
men- have a valuable proper ty in- ‘their- respectlve characters.”
It is of great importance in all countries, and as the Lords of the
P;lvy.Councxl remark, more particularly in a countrylike India,
that- the Courts and’ officers should be above *suspicion—In re
Ganesh Sathe®,: ~On this principle; corrupt pei'sonS’ ‘must’ be

: removed from office:: - But the same con31derat10ns require that
‘any -one: proved ‘guilty of making ‘false charges of corruptmnx

'»_should feel the weight of the erlmmal Iaw.,

< For' thie above,iehsons T am of opmlon ‘that the story of the
bribe is false, and that the accused Was rwhtly convmted by the
' m‘ymﬂ' lV.I.aaU'lbl}l'clUL, DU.U nnab Dne COIIVICUIOII Snoul(l OB IOI' aemm-'
ation under section 500 of the Indian ‘Penal Cods. ~ We' must'

_therefore, reverse the a.cqultba.l and -convict - the ‘accused.” In

measuring the punishment we think it proper- to give weight to'*
the opinion of the trying Maulstrate, as shown ' by his sentence.

We fear that the sentence of fine mlght affect innocent people,
the famlly ‘or friends of ; the- accused We now sentence Kari-
gowda. to four months’ snnple 1mpnsonmenr,.

RANADE, J ~—-I deem it necessary in this case to record my rea~

8 sons sepa,rately, as the ca,se 1s of some lmportance in the mterests of '

(l) L L. Ri, 15 Bom 489 " @ 1Bro.and Bmg., 548 at P 587, ‘
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‘~the-administration’ of justice’ The compla.mant omgma.lly char ged
%*Kangowda. with an ‘offenice: under ‘sections 499-500." The Ma gis-
“=trate;who heard the'domplaint, was' of opinion that-the “offence
‘MIWWD‘L i-complained-of fell under'section: 211'6f the Indian: Penal Code
‘He b first framed-charges both' under sections 499:500 and: see-
tiomt 211; but at’ the last stage of the inquiry,he struck: out:the
chargé’ of ‘defamation; "and’ convicted -Karigowda of the offence
nder section 211 of the Code.: This amendment was made by the
Mmrmfmfp on fwn m'mmdq 1y i-'hgi' the imputation nnmn]mnpd
of had the: graver cha.racter oﬁa false cha.rcre under section” 211,
a.nd that thie charge under section 211 included the’ defa,matmn ;
a.nd (2) that the cha.1 ge under sections 499-500 would throw the
"burden of: proof on the accused, thereby prqud:cmg his mterests
The Mamstrate further held that no sanctlon Was necessar y, as the.
cha,ro'e was not. made bef01e any Court ‘In a,ppeal the Joint Ses-
‘si’e“ﬂ' Tc."gﬂ }ﬁe“q tha
for want of sanctlon, the charwe could not be: mamtamed under
sectlon 211 “The J udO‘e, ‘moreover; held ‘that the Maglstrate was
in error in stnkmrf out the charge: under sections 499- 500 “He
mqulred mto that charge, and " held that the accused was protect-
‘ed: by 1 reason.of his good- faith, and eccordmorly acqmtted the
a.ccused ~Itis from thls sentence of -acquittal that Government
a.ppea,ls, auu all the grounds' set Iorul ‘assert the’ Sumclency of
the ev1dence to establish the charge of defamation; and dxsprove
the excep’olons ‘There is no reference 10, Jthe declsxon of the.
.Tomt Session Jud,qe on the point that the charO‘e under sect10n3
211 was not maintainable for Wa,nt of sanction.

,:,,,-,In the first place," I'am of opinion thab the High Court; exer-
‘cising its jurisdiction in the matter of appeals against acquittals,
‘should confine its exercise to the particular acqulttal compla.med
of by Government. ' The Allahabad High Court has, indeed, in
Empréssv: Gayadm(l), gone 50 far'as to limit the exercise of thls

Ayt adintlindannangint alhabinadia P

JUrisaicyion " vo Casesy 0L 00svinave: ‘ot Uuzcgwua failure i JdStLCs’:‘:

'This- view ' of the Allahabad High Court was:niot eoncutred in by

the: Caleutta: -High Court; Queen-Empresw Bibhuty®;-and for the

‘purposes of the present case, the view of the Calcutta Court may be

aceeptedas more authoritative. Ab the sa,me time, it séems to me,
AL L R 4. Al]., 1ae, @ LLIR; 17 Cole., 4850

PRy n thia naan and that
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“that it would not be proper for this Court to ‘CQnSider‘l.the-"‘ﬁappea,l S 1804

“on grounds not ‘contained in the objections urged on'behalf-of the-
ﬁGovernment ‘and that this Court-should only considerwhether or’

’%"not theacquittal, by the Joint Sessions J udge of the accused on*

: the charcre under sectlons 499. 500 could be sustamed ‘and that 1(‘,‘.‘
‘is'nof open ‘to'us to" “consider whether the charoe under+ sectlon'
211 wais or was not inaintainable, as’ no- obJecblon ‘was urged on

vthat pomb

In thP nPXt ’nhmp li' apnears to me n]pm' fhnf the actien 'r'\

Sy appeals U0 A0

:_accused in makmg the statemeht he made efore - Mr., Montea.th,

cannot be regarded as brmomg his " case \vxt;hm the purwew of

sectlon 211, The words “ falsely charamcr used in that sectlon ,

_fmust be constlued along Wlth the Words Whlch speak of the

“ institution of proceedmws These latter words are obv10usly A

;used in a technical and excluswe sense, and by panty ot reason-

."Inﬂ' +]1n same voql‘ru\i‘nr] annan mriiak 1\1\ orvan +n tha 'nrnvﬂc whi n'l-

Shiony o Va2 WILLY L UVL IV VLA DUliov Auuou UU sL'G!-I. UU IJALU il ULUD vvu;uu-

]relate to o false charge ‘Mr." Monteath " was, 10 doubt sttnct
Mamst;rate, but he was also the departmental head of the service
to Whlch the complama.nt ‘belonged. " Mr. 'Monteath admlttedly
;held the 1nqu1ry, under orders ‘of Government as a departmental
?mquu y, and not as a Mao*lstra,te ‘He enforced the attendance ‘of
i_‘Ka,rxgowda, not” by the usua,l processes, but by ertmg to the

q‘pouce Heo wduumswwu no oath. “A move formal inquiry would

‘shill have been necessa.ry, and this prehmmary iny estlgatlon ‘was.

:'only intended to satlsfy Govemment whether or 1ot there'were

‘grounds for ordermg such an mqmrv The a,ccused Karmowda._
made of his own accord no’ complaint. “He" even dlsowned the -

petition sent'in his name to’ Government “He: appea,rs sxmply to

have answered certain questions put to hlm, in the'first instance,
“by the Chitnis, and later on by Mr. Monteath, who took down his

statement for‘the information 'of Governpient.

g 'T'fakino"'all these icircumstances “into consideration, I+ do - not
"thlnk ‘that - Karigowda can “properly- be regarded - ‘as:: having
made:a complaint which. could;if: shown' to ‘be false; bring. his act

-within the purview:of: section:211.At the most, he - gave :infor-

‘mation to a' public-servant which,: under’certa.m circumstances,
‘might furnish ground for a charge -under.section: 182.. '.L‘he Ma-

S,
i KAn 160WDA
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glstra.te, therefore .who trled the .case was . not qulte con'ect_

' wuen ﬂ(:i SU&FGQ ma.u .I\dI'lgOWClﬂb snanemenn Wﬂ.S ell’:llel & Ialbb

cha.rcre or complamt or nothing at all.. - Mr. Monteath’s. inquiry

- under. ordets from Government though not carried on by him as
' Mamstra.te, was entrusted to him as a. public servant; and infor-
- mation. gwen_,to_hm, though. not a charove or. complamt might
- well be an act:for which Karigowda could be brought to account
“under:conceivable cncumstances

_-*“ Tt ds; howeVer, ur rred tha,b men in the posmon of Karwowda
'ma.kmg eta}tements to a District 1 \Ia.glstrate, need, in ‘the publlc",

more’ than then' own, interests, ‘protection. In so far as. the
public mte‘resﬁs are’ concerned, it ‘is clearly desnrable tha.t men,

‘who' ha,v@ any knowledoe of the malpractices of public servants,

should not be deterred from giving information to the supenoré
authorities; and’ this’ mey cannot do unless they enjoy the prouec-i
tion extéended to witnesses exammed on oath. As a matter of
fact; however “this protection is extended to such persons, both;;
under sections 182 and 211, for offences under these sections'

cannot. be taken cognizance of Wlthout sanction under section 195.

They, moreover, enjoy the protectlon under one. or other..of -the:
exceptions to. section 499, and arenot liable to pumshment not only;
when they are.in a p051txon to establish the truth, but also. when
they can show that they gave the information in good faith and.
for the pubhc good. . Any further pmtectxon can only encourage:
undae license in the matter of attacking the character of ‘public
servants, whose good reputation is‘also a matter of public concern.,
A public officer defamed, and ordered to clear his character, though:

he is nominally a prosecutor, is really the party accused,.and his

-fallure to establish the charge of defamation: involves_ his:ruin,
-He ca.nnot well:be expected to prove a negative, and - the Iaw,.

therefore, very properly requires that  the accused in such-cases.
'should be required to hring his act under: oue ‘or-other of the

ma‘ny exceptlons before. he can protect. himself.: ~There iappears’

to:me nothing: unreasonable in- requiring a- -person,’ -who: Imputes
corrupt’ conduct. o s Magistrate; to:prove it;.or at:least to:show.
‘that-he made the.imputation under clrcumsta.nces whleh justified

“his belief. i The Magistrate (Mr.: Knight): appears’ t6 - me inot to '.,e;_;.

have fully considered the-peculiar nature of the offence of defama 5
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I ha.ve accordmgly come to the conclusion  that the Mamstrate

;Wa.s in‘error.in -holding - that- the offence ‘fell- under ‘section: 211‘

and in stnkmo out on that account ﬂw charge under aections 490-._‘

111 U LR iR lAal SIREIEANS SUL VAL T

500 at. the Ia,st stage of the inquiry. It is'no.doubt épen’ to a
Mamstrate to amend his charoes and:if heis: satlsﬁed ‘that ‘the

o'raver charge includes the s1n&llef complamed of, -to- ploceed
”both‘_,the charges,
.the same or-

upon the graver charge. “In this case, howeve1,i
were not q;usdem genev 08, They dxd not. fall Jund

.....

‘one side to the other. The powers mven unde1 secmone 236-‘)37_

cannot in my oplmon, justify the amendment made in thls case -
ab the la.st stage of the inquiry; thus vir hm]]v spﬁmo- gmﬂp the

partlcular complamt ma,de by the plosecutor W1bh a, VleW to cleam
-hxs cha,ra,cter

As reoraxds the' decision  in appeal, the Joint Sessions ‘Judge,
“after “holding that the charge under ‘section’ 211" could not be
- maintained for want of sanction, exammed the ev1dence to see’
‘how far the charge under sections 499-500 was mads out. Mr.’

“Justice J ardine has examined the whole of the evidence at m‘eat '

| _-lenO'th in his judgment, and ‘as T agree Wwith lns finding on the’

“question of facts, . do not deem it necessary to go over ’che same’
- ground again. 'The Joint Sessions Judge found that' the a,ccused :

falled to make out any case under the first exception; ‘and that the
~truth of the story told by Karigowda about the alleO'ed bribery W&S
not proved That being so, it is clear that, under the cir cumstances,
- Karigowda could not claim any protection for ‘having acted in
| good fauth He paid the bribe himself-—that is his story.  If that.
story: was 1ot true, there could be no justification based on good
faith.. : He did not make the statement on the basis of information’

supphed to him by others." It is mere casuistry to hold that though”
the truth of the alleged bribery was ‘not established, 1t.,d1d not"’v
follow from it that the charge in'question was false asé matter of*-
factsi It is; s1m11arly, ‘not ‘correch to say that, because Karigowda*

dldmot ach rashly in makmm the 1mputa,t10n , therefore he must be~

-

ation ‘when he thought that the person defamed stood nless is‘bi.f"‘-

:needof protection than the person who published the defamatlon _
oo Emmmss

vam
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“confusion: runs: throughout the judgment. '1‘here.. 1§ S0, ToXe:;
- primd facie ground for holding that- Girmélla and v,'.f SAMADDPY
‘have assumed a false attitude in this matter, than,fo:x.dm]amo*
: that Karlgowda gave false mformatmn. The' Mac;sﬁmféﬁt‘ Y

THE INDIAN TAW REPORTS. [VOIL,XIX:

* held t6 ha.ve acted with ‘due care and cautmn ’l‘his s’eunés&ﬁfe 6f.

&

was-led to hoxd that Karxgowdas statement aboub .bthe_-»a Igveé;
bribery ‘was not only not proved, but was false, - Tha‘- I@lnﬁa
Sessions J udge should not have set aside such. a finding oir mere‘
surmises and probabilities, which were more than counterba]anqed
by the evidenee' of ‘the accounts, the. evidence of the - V]l]&ge

"Extracts, the admitted credit of Rs. 128 shortly after the alleged

loan borrowed. from the * savkar the discrepancies and contradic-
tions noticed by the Mnmqugfp and the denial of the pmnnmn1
mhnesses of all knowledge of the alleged payment. There is, under.
these circumstances, no justification on the ground of good  faith

any more than on the ground of truth.: I would, therefore,
reverse the order of acquittal, and convict Ka,mo"owda, with snnple

1'nprlsonment for four months.

Order 40f acqmtml reversed and accused convicted.

'CRIMINAL REVISION.

‘Before-Mr, Justice Jardine and My, Justice Rénade,
- IN RE MUKUND BA'BU VETHE.*

). Criminal, Procedare Code (Aot X of '1882)', See, 54—O0fence :c‘ommittedr‘bj:a‘ Brif«iﬁo b

"isi;cbge'ct Lin foreign tervitovy—Powers of the Police to arrest for suck -offence:
wathout a warrant— Vrangful arrest— Wrongful confinement—Indian Pezml Cade
(Act XL ¥ of 1860), Sec. 342, .

Sectxon 54 of the Criminal Procedure Code (Act X of 1882) does not empower a,,
polxce officer to arrest, without a warrant, a British sub;ect in Bntlsh India on. a.
charge of criminal- breach of trust or other cognizable oﬁ"ence commltted outside
an:xsh Indla.

Mukund was a ‘native Indian sub;ect of the Queen-Empress, residing at. Belgaum. ;
A complamt was filed against him in the Singli State, cna,rgma ‘him with' eommlt-
tmg breach of trust. within the territories of that, State, Thereupon he obtalned a.n;

# Application for eriminal revision, No. ._321 of 1893,



