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Sectlon 23 of Act XIV of 1869 When it ‘was” so ~transferrads.
A the Joint Subordmate J udge was eompetent to try the‘ sdits

ﬂfahdtlev V. Bhat for the ,respondent :—Redding sectlon 23 'mth.
section 12 of Act XTIV of 1869 it is clear ‘that the Fnst Class:
Subordinate J udcre had no power to tlansfer the case to the Jmnt

-Subordinate Judge of the Second Class Refers to *Ba,lagf,

- V. .LVCle CL“

 JARDINE, J :—The requlrements of section 4 of the Dekl‘.han:

. Avrlcultuusts Relief Act were complied with by this ‘suit 11av1n0"
been ﬁled in the Court of the Subordinate Judge of the- First”
Clasé. - That J udge was competent under section 23 of Act’ X1V

of 1869 to' make over-the suit' to ‘the Subordmate Judoe of thef

~Second Class-who ‘had been deputed to his Court to assist him'in
‘.--tne dlsposal of suits on bis file. ' Hav 1110' lecra.ru to the m.ngudge'
‘of the Code: of Civil Procedure (XIV of 1882), section- 48,
section 15 et ‘seq., where the institution of suits is regulated,

“and to: other sections .of the Dekkhan Agriculturists’ Rehef
\v_Act (XVII of 1879), such as sections 3, G and 11, where the
“tvords “heard,” “heard and determined ” and *tried” are used,

*we carinot trea.t the word “ msmtuted »* in section -4 as ‘meaning
. “heard and determined.’ " We, therefbre, reverse the order of -
',the Assmtant J udo*e and remand the-appeal to.the District C ourt

for disposal on -the: other’ ns.sueq Costs to’ be costs in the cause:

- : : : Decree reversed,.
) P, J. for 1881, p. 196.

 APPELLATE C1VIL.

Before Mr. Justice Jardiné and Mr. Justice Rinade.

A’HA'DEV BALVANT AND ANOTHER (ORIGINAL PLAINTIFFS); APPELLA.’NTS,
vl LAKSHMAN BALVANT (or1ivaL DEFENDANT), RESPONDENT. * -

Lzmatu.t@on Act( X V of 187 7),:Sch IT, Arts. 170, 17S—Paupcr——Applwaiwn for g
leave to appeal n fm mé pmcpems—-—-l’mctwe-—Prrocadure.

?Imntnﬁ's filed a suit for pamtxa)n, which was dismissed on  Oth December, 1890a

: On 17th: March, 1891, plaintiffs presented. an appeal to the High Court on a Court:
. fee stamp of Ra. 10,

¥ Appeal No, 145 of 1892,



VOD. “X;Ix.']‘ | BQMBAY, SERIES, o

1894

MA "HA'DEV

!'

‘LAKSHMAN; ‘

Thxs aﬁpbeatmn was granted ox pa'rte

At the heaung of the appeal however, the respondent contended that the pauper
appeal was t1me barred

Hcld that the apphcatton for leave to appea.l in formd paupems havmg ‘been’
- preSented beyond the thirty days allowed by article 170 of the Limitation Act &v of’.
.1817), .was barred by limitation, The pauper appeal could not, therefore, be pro- .
'ceeded svxth " Article 178 of the Lxmxtatzon Act had no application to the present
case .

APPEAL from the decmon of Réo Bahadur Chumlal Méneklal

Fnst Class Subordlnate Judge, in Suzt No. 382 of 1889

The plamtlﬁ'% sued to recover their two-thlrds share by partiz )
tlon of. ce1ta1n ancestral property in the possession of the defendr- .
ant.

The SU.lt was ﬁled in the Court of the First OIaS> ‘Subordinate
<J udge ab Poona, who reJected the pla1nt1ﬁ's claim on the 9th .
' Deeember, 1890,

Thereupon plamtxifs appea,led to the" H]gh Court;. The memo-
randum of appeal was filed on 17th March; 1891, on a Court fee
st'\mp of Rs. 10..

On-18th J anuary, 1892, Sargent, C..J., held,.on & reférence by
the taxing ofﬁcer that the memomndum of ‘appeal was charore-
able Wxth an ad valarem stamp “on the value of the p]alntlff’
hed a S ing Fﬂ T‘lfhr

JLLN “aa u-l,

qhqrp(l) : q‘kn anneal was +]TATD‘P(\Y\ ',ret.n

““““ AV FprveRs TTRey VRARAIVEVEY,
: stamped
© "On 16th February, 1892, i.c., within thirby" days allowed by
section -8, chapter V of the High Court Rules to pay “tHe proper

stamps, the appellants apphed for leave -to appeal in formd
pauperw. Th1s apphcatlon was g:anted on the 5th October 1892 '

- The appeal came on for hearmg before a D1v1s10n Bench
_ (J ardine and Ranade, JJ).

Doij 3 A'bcija K hm e (for the responden‘%) :—The a.pphca.tmn on the _
16th Februa,ry, 1892 for leave to appeal as a pa.uper was not made ,

v B :“ : (1) ? J, for 1892, Pe: 13:
; B 1345-—-4
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w1th1n thlrty da,ys from the date of the decree a,ppealed agamsb g

as - required by article 170 ‘of the Limitation Act . (XV of 1877);
The appllcatlon was filed mare than a year after the dete of’

: decree “This delay cannot be excused under article 170,

. Shivrdm V, Bleandarkcw (for the appellant) ~The appea.l W&S‘

filed § in time on a Rs. 10 stamp The question of stamp was not.

settled till 18th January, 1892, We then applied for leave tosue

asa pa.uper. The apphcatmn was no doubt beyond th1rty days

from the date of the decree. But the case is governed by article

178, :and ot 170, of the Limitation Act (XV of 1877).. At any'

rate, as we acted in "good fmth wo should be allowed to ps,yp

,the proper sta,mps ©Ven NOW, |

- JARDINE, J. —-—After two heerma's on the mente it has been.
_pomted oub by Mr.D. Khare for the respondent that the application

-for leave to appeal as a 'pauper was filed on a date beyond the -

thirty days allowed by article 170 of the Limitation Act. The
appeal petltlon ﬁrst presented was returned on the ground tha.t
it was 1nsufﬁc1ently stamped the Chief Justice so decldmu on the -

18th danuary, lﬁ‘du ,0na reference 11uu.1 the ¢ uauuug uﬁum ‘vvaxthLu .

- the thirty days allowed 'by igur rule, chapter 5, section 8, the ap-
pellant ; saymg h&.could hot pay the proper stamps asked leave

to.appeal in formd pauperis. Mr, Shivrim contends not that
the thlrty days allowed by article 170 ought, under the circum~
stances, to be ‘computed-from. 18th January, 1892, but that he.

‘has three years’ limitation under the genemb article 178, The »
: resum Woula, in our Oplnlon, be to extend the Pﬁ.l.lUU. allowed uy }
jartlcle 170 for the benefit of an appellant who first puts ondnsuffi-
‘cient stamps and then applies to appeal in formd paupeiis. We‘
- cannot read such an alteration. into. article 170. The Court had!
f:’i;-ordered the orlglnal appeal to be returned, but it was retained-
‘as the appeal petition, when two Judges of this Court, not
‘}vhavmg noticed the point of limitation, a]lowed. the petition for:
leave to appeal in formd pauperis to be filed. After referring to
- Lakshmii v. Ananta® and Pdrbati v. Bhola® the utmost indulgence’
“we can ellow isto give fourteen days’ time to the appellant to-
' jsupply the proper stamps, Whlch ought to have been affixed, mz., 1
,‘ ‘Rs. 623-8-0.
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