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-t Befove M, Justice. Jardine and Mr. Justice Rindde. ,
" ANTA'JT (or1eINAL DEPENDANT), APPELLANT, v, DA'TTA'JI (Omanur. '
' PLATNTIFF), RESPONDENT.* o

Hmdu la,wv—- Wedow——AIeefzatwn by widow—Purchaser from onc of several - divie

ded co-shm ers—ASuit for joint possession—Partition suet——]lcm st ahwe——ls'm:knce -
e N'nhpa m" nlfmmnmmf admissible without regi istration, ‘

The property in dlspute {consisting of 12 thikdns or plots of land) was ongmal]y : :v

, beld by A'and Bas tenants-in-common, and they divided_the income according to
- their respective shares, After A’s death his widow adopted Chitko on condition thai

she was to remain in absolute possession and enjoyment for her life, and that Chitko

. wa.s to succeed to the ‘estate after her death, The widow mortgaged 9 out of the.

12 thilkdns, sold one, and granted a perpetual lease of another to the defendant.;

- plaintiff, and tha.tthe plamtxﬁ’s remedy was a partition suit,

o necessary. :

o we

‘“»--'j:,Mai‘éthe, I‘lrst Class: Subordma.te Judo'e, A P., ab Ratnémn, in.
-~ appeal ] No. 86 of 1892..’ |

Al these alienations to-the defendant were made without any legal nccesmty )
" The defendant also purchased B’s share in the thikdns in dispute. The plaintiff
' purchased Chitko’s nghts, and on the widow’ s death sued to set aside her alienations -

and to ohtam 3omt possession with the defendant of all the thildns. The defendant -
pleaded (inter alia ) that the widow’s alienations were valid and bmdmg on tbe -

de that A’s wuiow, not having lngher powers than those of an ordmary ;

- Hmdu widow who succeeds as heir to her sonless husband, could only make valid
* alienations for purposes warranted by the law, As no legal necessity was shown in -
* respect of the alienations in question, which were made long after disputes hd"& g
- commenced between her and her adopted son, they were not blndmg on lum or on !
- his aliénee the plzmtxﬂ ; . -

! Held, also, that p]amtlﬁ' was entitled to be put into joint possession W1th thef:j

: defendant. ‘Both were outside strangers who had purchased the several shares of

the sepatated owners of t.ne thikdnsin dispute. A pm:hmon suxt. was not, meretore, :

Where on the redemptmn of a mortgage the mortgagee executed a d%cument

‘ 'w]nch purported to be a notice of attornment to the tenants in occupation of the ;

‘ortgaged properhy, containing a recital that the property had been redeemed, )
Held that the document, though unregistered, was admissible in evidence for 1ts 'i-,;
own proper purpose of proving the attornment, though not for the purpose of pro -
ng that the. mortgage charge was satisfied.

SECOND appeal from the decision of Rdo Bahidur Ke’mshmé.th B

. The property in dlsputevconmsted of 12 ﬂezka ns orlgmally held.

L by one Ohxtko 'Raghuné.th andhls co-sharer as tenants—m-common.‘ ;

*iSecond Appeal No. 329 of 1893
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They used to divide the income of the thikans. accordmcr to thelr 3

- respective shales o o v PR

~ On Chitko’s death. hls share of the propert.y in dlspute de-.
volved on his daughter- 1n~law Jénkibdi, the mdow of his pre—'_

deceased son,

- On 26th April, 1863 Ji anklbau adopted a som, also called Chltko,n_
under an agrecment which provided that she was to remain in'ex-
clusive possession and management of the property during her';
lifetime, and that the ~adopted son was to succeed to the .estate

after her death,

P TR A

Tn 1870 Chltko came of age. TBere'uPon he ‘suve‘d J énkibéi ‘for."
possession of his adoptive. father’s property, alleging that the

agreement of the. 26th April, 186a, was 1nvahd and was nob
- binding on him. | , v LEn e e L e T

- This case came up on appeal to the High Comt Whlch ultl-"

mately decided that the agreement in question was valid, and

that Chitko was not entitled to the possessmn of the propertyv

durmcr Jankibdi’s lifetime®, - it

 After this declsmn Jénkibsi moxtgao-ed 9 out of the 12 thzkans

sold one, and erantod a permanent lease of another thzlawn to'
the defondant bhe also released a thildn from the ch‘xrge of a

morto nrvurxAI]

mortgage- uobt w}uv 10 }uux All "ht?bc_ ¢‘115u¢u1t)qs wers: uxadw;\.
to the defendant shortly before Jénkibdi’s death. At the . sanle;.
time defendant pmchased Lhe 1nterest oi Chltko 8 co-sharer m the,..,

property in dzspute o
Jé,nklbal dled in 1886

. In 1890 plamtlﬁ' sued as purchaser of the rwht of Chitko. (the
adopted- son) to set aside the alienations of J anklbal, and to’ obtain
joint possessmn Wlbh the defendanb of all the thzlans ahenated_

by her. .

The defendaut plea&ed ('I,ntw alza) that the ahenatlons m ques—

v,uuu were \a.uu d,uu Uuuun(' on, Due plalnun ana that ne W&S m '

posgession of the, Whole property not. only as Jénkibii's ahenee,

but,alsoas a purch%er of the rwhtq of Chitko’s co-sharer . and.

i that the plamtlﬁ“ S prope1 remedy was a pa,rtltlon smt
: | @11 Bom, T C. Bep,, 199, .

. 1893’-3 5

Amu .n:
Diw%
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SR Th# gnhﬁrrﬁhatn‘f ':anla n]r] that T-Svdnlm{n o al

=ase vLeLes I8 AU D uucuuuuua LlUlo “

~ being supported. by any lecm.l necessity were not binding after
Da rm Js‘— "

- plaintiff), and that the plaintiff was entitled to be put into joint

her death, either-on her adopted son or on his alicnee (the present

possesswn w1th the defenda,nt ‘He, therefore, awarded the plaint~

iff'sclaim..

Thls decision ‘was conﬁrmed on appeal

_ The aetendant thereupon preterred o second appeal | to the Hngh

_‘ Court

: Gl’mnasham. Nalkantk f01 appellant (defendant) —-The pro- v‘

“.'l'aerty in dispate was held Jomtl) by Jdnkibdi and her co-sharers.
At Jinkibai’s death  defendant was in possession pnrtly as

Jankibéi i's ahenee and partly in his own right. He had pur-
chased the interest of Jénki's co-sharer. On the other hand,
plaintiff claims as ‘purchaser of Chitko’s rights. He i5 not

“entitled to be put into joint possession with the defendant. His
.proper remedy is a partition suit—Babdjt v. Vdsudev ® ; Kalldpa
v, Venkatesh® ; Vishnu v. Venkatrdv®. I next: contend -that.
- J4nki’s alienations were valid. Thelease granted to the defend-
“‘ant was ' within the scope of her authority. - It was a lawful use”
b‘of “the powers conferréd on her by the adoption deed. But
‘assuming that the lease is invalid, defendant is entxtled to be
relmbnrs'ed the cost of 1mprovements ' o

Vasudev Gopul Bhandmkar for 1esponden§: .—This is a sult‘:-;_

. Bn‘l-n-ronn +“rn pnv.n"}nmuq *Fv'nm r]ﬂ'?arnnf' momﬂmq n{’ a 'Fam:hr.;

“already divided. Each member was in separate possessxon of hlS
_ own share. In such a case the plaintiff need not bring a partl-__‘;
tion suit. The cases ‘cited refer to the claims of a person who has
E‘ﬂii.purchased, the rights of & member of an undivided family. . Th_ose :
casés, therefore, donobapply. A partition suit is not necessary be-.
f:tween tenants in- common——Khan Mahomed v. Krishnarde® ; Sa,-fi
Q-}khamm V. Gomndl"’ As to the alienations of Jankib4i, they were ‘."
':clearly in excess: of her authorty. The adoption deed does fiob -
: confe1 on her any proprletary rmhts over the estate. It merely

: S
ll)I L P.., 1 Bom 90, :}} P 1(3) P,J for 1889 P 2 "48.

@1 L B, 2 Bom,, 676, .o (4}P, J, for 1885, p. 102,

¢ 6) Toides P 194
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eonfers on her the powers of a sonless Hmdu widow succeedmg R
to the separate or self-acquired property of her deceased husband. A

+ She had'no authority to mortgage, sell; or otherwise, alienate the

:property. except for strict necessity.. The onus of proving such

»necessity lies on the: alienee. . The: defendant has not discharged
‘this onus. It is found as a fact that the alienations. were.made

bv thP “nﬂn\v withont anv nonnuul"vr i 11rl1o tavar  Mhat haime an :
2 WU Y Ule J.uchu uclub aU,

VoA ¥ AVIAU WY uu.lJ MUUV)DAUJ

they <cannot bind the plaintiff. Refers to. Mussamat Bhagbutt@ :
.. Chowdry Bholandth® ; Koonjbeham Dlmr V. Premchand “
Dutt@) ; Hzrciba,z v. Lakshmibdi®; Lalle Bumath v. stsen“’ 3
Roy Mzc/chun Lal& v. Stewart®; Na ardyan v. Yamunabm(“) The :
‘lease being mvahd ‘the defendant is not entitled to compensatmn :

for lmprovements——-Herman V. Jeucimer(” “Exhibit 81 is not
admms:ble in evidence for want of remstra.tlon. Tt was put m to
’prove the extmctlon of the mortcraae_-kaz v. Khotuts)

JARDINE, ; --In thls case the appellant’s pleader rested hls

A S a2 AV

7 mnl'pnhrmq nl'naﬂv on 'fnnr grm-rnﬂq ‘He contended 11\ .that ’Hr)o

-suit was 1mproperly framed and that plalntlff’s remedy was a pa,rtx.- .'

“tion'suit; (2) that Jénkibdi was competent tp make the alienations,
~and her’acts bound the plaintiff; (3) that even if the other aliena-
_-tions were set aside, the permanent lease of : plot No. 3 granted
:- by Jénki to defendant should hold good, and. if set aside, defend-

- ant was at least entitled to compensation for improvements made
by him ; (4) that the redemption of plot No. 8 by defendant from -

Janki bound the plaintiff, who cou]d ot ask the defendant to
,repa,y the mor&age-debt charged on- 1t ‘and a,]ready satisfied,
twice over We feel satlsﬁed thab none of bhese contenblons are
at, a?u t,ena,ble.i”_':_ G : v

Plamtxﬁ' was purchaser of tbe nghts of one - Chltk(); the
adopted son of Jénki. - "Under the adoption deed, Janki reserved

“to herself full powers’of managemént for her life. ' J anki died in
1886, and before her ‘death’ she mortgaged nine out of the twelve
plots now in dlspute w1th defendant sold in pa.x't one of them

ﬂ-’n :'i- Padg A Tl g

)24 Cal. W. R, 168 )18 Cal. W. B, 121

. @LLR,6C, 684 . ©P.J for1889, p. 186, -
C@LLR,1Bom, 5% © ., O15QB.D,5L . ¢

: 49 19 CalesW. R, 80, @) I, L. R.;4 Bom,, 590,



;:" 139}‘}, " _' (No 12) {-,@ him, gavea permanentlease of plot No. 3, and. released
' '?Am"ﬁ.ﬁ‘;;

e W
DArrdgti .
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plot No, 8 from the charge of 3 mortgage debt due to her. -

" The lands in dlspute Were theld in joint ow nerslnp by J iinkl’é vt
husband and a’ co—sharel whose rlghtc; defendant purchused b

'A_fter T{m_k]_’s delth n]mnh*FF as nmn}mqpr of (ﬂ'}nﬂ(n S rm-'hh >

: blought this suit to camcel Jénkls alienations in defendants'_i
 favour and to obtain ]omt possession with defendant of the lands" -
“to the extent of Chitko’s share therein, Defendant admitted

(L‘xhﬂnt 65) that he had purchased the interest of a r~o-s‘nm'er-’

~ of Jénki's husband.*  He further admitted that he paid to Jénki

_ the’ venit due for her share of the jointly owned lands. Under ’
" these clrcumstance's, we 'do not think that defendant could le- B
5..0'a11y require plaintiff to bring a partition suit in respect of these '
lands, when plamfnﬁ only sought to be placed in the same pom— |
“tion ‘as 'J4nki occupied before. The authorities (Vishnu v.
- Venkatriv®; Biabdji v, Visudev®, Kdlldpa v. Venkatesh®) cited
by, the appellant’s .pleader all relate to claims brought by the,

purchasers of the rights of a member or members of an undivided
family,. . This was not the case here, Both plaintiff and defends”

ant.-were Qgts1de strangers, and had purchased the several shares )
-~ of separated owners of jointly owned lands. The rulings reports
- ed in Abdji Vithal Prabhu v. Govind Apdji Waradlar®, Khdn,

dlahomed ¥, Kmshfnamv(ﬁ’ and Sokldrdm v. Govind® appear-.
to us to- govern in the present case the rights of such- pur,-i

. chasers

As regards the natme ind extent of Jnki’s fSowerq over thé:

'property managed by her during her lifetime under the terms of
the a doption deed (Exhibit 146), they haye formed the SIleECf:\-
- -of previous ' litigation, and were adjudicated upon in Second:
j*{'Appeal No 547 of 1888 and also in the case of Chitko v,
Janakam Janklbfns powers could not fairly be placed on.
a hlgher level than those of & Hindu widow, who succeeds”
'_i‘g as heir to her sonless husband, The adoption deed itself gives
her only unrestrlcted enjoymelat during her hfetlme It confers:

q p.’J. for 1889,p 248, o ) P. J., 1885, p, 68.
. OLL/BRy1Bom,9%. @) Ibid., p. 102.
(3 Ibid.,2 Bom,; 676, ©) Ibid., p. 194,

* 4N 11 Bom, H, C. Rep., 199,



on hexno propmetaxy rlghts As “such ‘Hindu - widow, J gnki
‘could only make valid alienations for certain purposes . No such
,.legal necessity has, been shown in respect. of the, mortcracres and '
‘sales: effected by hOl in 1888 and 1885 a short time- before her _

death Chltko Would not have heen bound by these ahenatlons,'

‘and plamtlﬁ' stands in Ohltl&O s pla,ce The. morto'age bonds
’(Exhlblts 72; 76) and the sale- deed (F Exhlblt 77) were. not passe@:_:
“topay all her husband’ debts. She had, accordmw to. the defend-
;:;vant’s own evidence, a net income of Rs. 300 a year, a,nd hel ahen&- i
“:txuub, thncfwc, made. luug ¢fut:1 disputes: commenced’ uenween
“hei and Chitko, must be set aside -as havmg no lecra,l valldlty .
after her deathwlfoon]beizm i Dhusr v. Premchwnd Dutt®, Hndbm
V. Lalshmzbaz @, Anndji Dattatraya v. Chandmbm @, Lallcp

‘.'B ﬂfnat!e V. Bassen(‘) and Ro vy Mulhun Lall V. Steﬂ art @,

- .The permanent Jease (Exhibit 79) of plot No. 3, passed also i in
, 188), cannot. be placed.on any other footing ‘than Janki’s mort- -

gages-and sales, ‘It has been held that.a manager of temple

pmperty cannot grant _a valid permanent lease—Ndrd dyan V."
Yamwnabm(‘”—,—and Janki’s lease, could have no legal force after -
her death, . The lease was not merely vmdable but void as agamst .

Chltko and his. assm‘ns, e e e

As recrards the alleO‘ed expendlture on 1mp1ovements,, the .
Court of first ‘instance characterized the Commissioner’s report -
(Exhibit 21) as an extmordmary doeument of no Value The,_’
‘appellant did not choose to take obJection to this ﬁndmw and he
- cannot now be permlbted in second appea] to urge thls equltable -
claim 101 compensamon Y s i e ,v,, i

As fogards plot 2 No. 8, it certmnly stomds on. a dlfferent
- footing from the other lands, Tt did not belonor to Chitko, and-
~ it was only mortgaged with him by the “owner, whose equity of

redemption was bought by defendant. Defendant subsequently

‘took back the mortgage bond from: Janki in September, 1885

(Exhibits 80, 81).’ ,The;endor'sem'ent of satisfaction made on the
- back of this bond (Exhibit 80, which is for more than Rs. 100)

is cleeu ly madm1s~31ble in ev1dence as it was not 1eﬂxbtored Exhl-;

L LR, 6 Calo, 658, @ Cal. W. R., 80,
- © Ibid, 11 Bom., 573 18 Ibid,, 121,
@ Ib-ul 17 Bom,, 803" L @R, 188, . 185,

s
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blt 81 was held to be 1nadm1331ble by the lower Court of appeal

on the same ground Thls document 18, however not a release or. 1 
sodchitti, but is a notice of ‘attornment fo the cultivating tenants -

“of the lauds redeemed. ~As'such under the authority of  Faki v.
.Kkotu(l) Sangdppa v. Basippa®, Shidlingdpe v. Chenbisipa®,

Annapa v, Ganpatr and Vishnu®, Jagappa v. Latchdppa®,

“Gir cedhur Doss Mohunt v, Nitto Gopal Doss®, and Bhdrmdva
. nguwm it would be admlssﬂ:»le in evidence for its ‘own pro-.
: per purpose ¢ of provmo* attornment though nob for the purpo-sei

of proving ‘that the mortgage charge was satisfied— Bdsdwa

v, Kilkipa®;: Varida v. Krishnisimi®, Gopi v. Harkandeh®,

‘,‘Jayappa, v. Latchappa®, and Deb Ndrdin Mundul v, Baharee Lill ’
‘Ghose"D,” The: Court of first instance, however, held that Exhibit
'81 was not proved 1o be a genume ‘and bond fide document, ~ The -

appellant took no obJectlon to this finding in the lower Cotrt of

-appeal, and 1t is doubtful if it is open to him to raise this
‘question in c;e(:ond appeal. . ‘Exhibit 81 béing thus not proved fo
“be genume, the question of its admissibility or chermse is-really
‘one of minor importance.”’ We accordingly ‘overrule the objec-
‘tions urged by the appellant in support of his'case and oonﬁrm“
- the decree of the First Class Subordmate Judge, AP, w 'ith

costs
- Decres con j‘rmted’
(L L R.4Bom,590. . . ®19Cal W.R., 20 - |
.@ 7 Bom, H. C, Rep., 1 (A c J) ™ P, 1889,p 197.
® L. L. R., 4 Bom, 385, ® L L. R, ZBow,, 489,
) Tbid.; ﬁBom 181 © s @) Ihidi, 6. Mad,, 117,

'®) Ibid., 5 Mad., 119‘ ‘ - Q0 Ibid., 3 Bom,, 30, -
L S an s Cal W. R., 329.




