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S Jul'] °]' e Deed——(}red&tors trust deed—Asszgnment of all his property by debtor to tm:etees.fbv’"’:'

'»ferred to in sectlon 598 mz the Court Whose decree 1srco

. fl‘OIIl but they impose no llmlfahrm as to time upon i'hp exere
by such Court of its powers. Nor is there any reason Why they;
- should. = As to the power of impounding moveable properfy, it s,
~ plain that to be of avail it must be exercised at a very early stage.f?{
_ The same principle must be applied to all. This Court then being

: the Court admitting the appeal, and not being limited as to tlm
B in  the exercise of  its powers can, if it thinks fit, exermee 1’tsg,;

3 powers as- to - stavmv execution ab the nrpqpnt ’mme. : We are
~ therefors, of opinion that we ha.ve Jumsdlctlon now to heer “the

L - to recover his debt notwithstanding the deed..

a8 ad]ourned for three  months.’ - Later on the‘same day the defendant execuhed a
deed whereby he assxgned all his property to the plaintiff and three other persons as
" “trustees i in trust for the payment of his créditors,’ The deed was “executed by, the
.,g'_lﬂamtxff and the other trustees - both as trustees a.nd a8 credﬂ:o‘
_ release and' ‘no agreement by the cre('htors to, take less tha"
of “their. ‘debts... It convayed al? the" ‘defendant’s property ’

THE INDIAN LAW REPORTS. [von"’

plamed of. . Then follow the remaining clauses of the Sectior :
(608)." They enable “the Court,” wiz. the Court adnuttmg‘:f‘-
the appeal,” or in other words “ "the Court whose decree is com-
plained of, ” to take sbeps to i lmpose conditions and to give dxrec-:‘zf
tlone as to the e‘zecutmn of the .decree sought to be appealed"-

apphca.tmn and that 1t 1s not premature, though the appeel has
‘not been adrmtted L

Attorneys for appellant ——Messrs Rou ﬂzton and. B 3y ne.
Attorneys for reepondents -—-—Messrs. thtle, sztb Nw]wlson amtl
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.- Before My Justice Candy.
T A 'r'i YT/ H%\

'-'b-:"G_QKunUA'a MUGCCANJI, PraiNTIFr, v. VAS
: Lot .,  AND OTHERS, DEFENDANTS.*

. payment of creditors—Suit by creditor who had signed as credztor and. as: trustee

On the 30th March 1894, the plaintiff sued the defendant who traded under the
a_me'of Va.san]x Jaxmm, to- recover Rs. 7 ,705 due on an adjusted - account, On the
17tk April: following the suit was on’ the board for heamng, but by consent of parhee

1t contained no;

- was. to collect the estate ‘and dmde it ra.bea.bly among the credxtor

;'to the nghts of the several credxtors to ‘recover >’ the balance (_. , »

e Smt No. 129 of 1894



remain due .to them after receiving such' rateable distribution, and it deelared that
the said agreement for the payment of the debts was accepted by'the creditors, and
that “upon payment to the said creditors, respectively, of the full or whole -amount’

of their respective claims these presents shall operate as fully and eﬁecﬁually' as an

order of discharge from the Insolvent Court in fespect of the debts now due from the .

said debior, Or thesald frm of Vassanp Jairam, to the said creditors respecuvely, and

may be pleaded in ba? to any cla.un in respect of such debts; and each of them the .
said creditors for himself, his heirs, executors and admlmstrators doth hereby covenant
with the said debtor, his heirs, executors and administrators that he or they will not, -
if the said debtor shall pay the said full amount of the debts dune by him or his said

firm of Vassanji Jairam to the said creditors, brmg any action. suit or proceeding

against them or any of them for or in respect of the debts now due from the said

debtor or the said firm of Vassanji Jairam to the said creditors respectively,” On

the execution of this deed the trustees took possession of defendant’s books of a.c-z

counts, and proceeded to recover the defendant’s estate

The three months for which, as above mentioned, the suxt. was adgoumed in Apnl

1894, having now expired, it came on for hearing. ' The defendant pleaded the deed,

and contended that the plaintiff having accepted the trust, and s1gned the deed, was

" not entltled to continue the smt against hxm.

Held, that it would be inequitable that the defendant havmg handed over a.u lus :
property to four of his creditors as trustees with a view to the pa.yment of his debts, .
in full should be harassed by one of those creditors who had accepted the trust. The
conduct of the plaintiff had been such as to deprive him of the right to present pay-.
ment of his debt except by the asmgnment made to him and. the other trustces. There

had been a concluded - agreement which precluded him *from proceedmg with his suis,

and o allow him to proceed would be a fraud on the creditcrs, - Under the circumstances :
there was an implied condition that the  creditors should not sue until their remedy: -
under the assignment was exhausted ‘The ereditors should get what thev could under’-;

the assignment, and then proceed for the rest.”

Tue plaintiff sued - the defendant to recover the ‘sum - of
Rs. 7,705 due upon‘an ad]usbed account : dated ch November,";ff:

100na R, S 1nnl L

1379, lne Suw was meu 1]1 J.V.I.d;l'b[l, .I.Oﬂ i aul:l
for heanﬁg as a short cause. S

._ Q.‘

The defendant .pleaded that on i:.he 17th Aprﬂ 1894: he ha,d\':".:'
‘made over.all ‘his property to ‘the plamtlff’ and - three other *
-credlbors as t;rubtees for the'rateable dxsbnbubxon ‘thereof - ‘among
~all his creditors, ‘and that the p]a,lntlﬁ’ had a.ccepted the said-
~trust and, with the other trustees, had signed the deed. He
" contended that under these circumSta;rices the plaintiff was not
-v:entltled to contmue the suit’ a.O'a,mst hnn or to get a decree. S i

In the 4th. ‘and 5th pa.rao'raphs of h1§ ‘written statement-he.
further alleged that in- respect of certam pa.rtnersh1p transactxons

Y
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he had cross claims against the pla.intiff~ which ought to b set.

GoxuLpds off against the. plaintiﬂ's’ claim in this suit.

- eaucc; o The deed in question was made between the defendant Vassanji -
3 gﬁ';ﬁf J au'am, called “ the debtor,” of the first part ; the plaintiff and three

other persons, called “ the trustees,” of the second part ; and the:
several persons and firms creditors of the firm of Vassanji Jalrém, .
whose names are herewith affixed and hereinafter designated
the said creditors, of the third part,” and it contmned (inter alw ) _.

+]1n 'Pn"nunnnr vnn;l-o Q.
1i0 Ay S ATGVIVWILLY o

“ And whereas the said Vassanji Jairdm being pressed has, as partner of the s.ud i
firm of Vassanji Jairdm, agreed to pay the said credxtors the amount of their respective
- _claims out of the assets of the said firm of Vassanji Jairim, so far as thé waid assets.
~will extend, rateably in proportion to the respeetive claims of the said creditors and to
. secure such payment or composition by a grant and assignment of all the moveable -
- -and immoveable properties, estate and effects unto the said trustees, their execators,-
~administrators and assigns upon the trusts hereinafter appearing for the rea.lization"‘i

Abe and dlaa v e AP AL
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- able distribution or composition and by the covenant of the said trustees herein--
- after contained to pay to the said creditors the said rateable distribution or composi--
- tion ; And whereas it has been agreed that the said arrangement shall be withont
prejudice to the rights ‘of the said several ereditors to recover from ﬂm smd.
Vassanji Jairdm and Gokualdds Meghji and their personal property the balancee
which may remain due to them after payment of the rateable dlstnbutlon peyable
to them out of the assets of the said firm of Vassanji Jairim ; And wheréas the

said creditors have agreed- to the said proposal of the said debtor and to accept the
said rateable distribution or composition and further payment of the balance of’

~ the said claims as is hereinbefore recited, and on "payment thereof to give to the
. members of the said firm of Vassanji Jairim such release from the respective debts
due to them the said creditors respectively as is heremafter contained, &e,” i o

" The deed then “in pursuance of the said aO'reement asswned

- to the trustees all the assets of the firm of Vassanjl J alra,m “and
"o all other properhy of the said debtors” upon trust to recover and
;"'-reahse all the said assets and property and out of the same to Y
pey “the creditors rateably in proportion to. the amount of thelrv
rebpectwe‘ debts It further conta.med ( znter wlm ) the followmg
’cla.uees

! And the said’ trustees hereby for themselves and ‘their hexrs, execubors and’-'
a.dnumstrators covenant with' each: of the said creditors ‘respectiv ely and thelr 5
respecn ve executm 5, administrators and assigns. tha,t they the said trustees, theu:

’executors or a,dmmlstrators shall and will out of the net proceeds of the. sa.ui sa.le, :
. collection and conversmr’i into money ‘hereinbefore ‘directed to be made, pa,y %o, ea,eh‘{:;
v-,:credxtor the rateable dxstrzbut:on or; compo=1tlon paya.ble to them on. the a.moun(-.
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of the:r respe\,t:ve debts. And it is hereby agreed and declared that these pretents' k 1394 o
"*are without prejudice to the rxghts of the said several creditors to recover the :
“shalanee, 1f any, which may remain due to them (after- receiving payment of the said - GOK“I‘DAS;.I.,,
" rateable distribution or composition  from the assets of the said firm of Vassan]t "A
- Jairdm) from“the said debtor and’ the said Gokuldds Meghji- personally, or from ¢ ‘
.the: personal estate and effects of- the said Vassanji Jairim and Gokuldds- Meghji. S
‘And the said debtor doth hereby for himself, his heu's, executors, and admmls-
:"trators, and’ for the said firm ' of Vassan11 J zmram covenant with said” trustees, '
“their executors, administrators or assigns: that he the said debtor now hath ‘good:’
~ right and power to assign the said - - premises.in . manner aforesazd And this®™
indenture also witnesseth that in consideration of the premises it is hereby aurecd_ :
and declared that the said arrangement hereinbefore contained forrpayment of the

- debts due to the said creditors by the said debtor shall be and the same is hereby .
agreed to be accepted by the said creditors, and that upon: payment to the'said -
creditors regpectively of the full or whole amount of their respective claims, these -

- presents shall operate as- fully and effectually as  an order of discharge from the |

Insolvent Court in respect of the debts now due from the said debtor or the said
. firm of Vassanji' Jairdm to the said creditors respectively and ‘may be pleaded
. in bar to any claim in respect of such debts. And each of them the said creditors
¢ for himself, his heirs, -executors and administrators doth hereby covenant with
g the sald debtm- his hen'q executors and administrators tha.t he or they will not, :f
. the said. debtor shall pay the said full amount of the debis due by him or his sa.ld’ ‘

firm of Vassanji Jairdm to the said cred1tors, bring any action, suit or proceed:ng -
‘ a.ga.mst them or any of. them for or in respect of the debts now due from the said.

debtor or the cald ﬁrm of Vassanp Jairdm to the salrl credltors respectwely P

The deed was duly signed. by the plamtlff and the three other §
trustees as trustees, and was also mgned by them as credltors. i

At th.e hearmO‘ the ma,terlal lesues Were Whether, hava' rea'ara 15
to the provisions of the above deed, the plmntlﬁ' could ‘maintain -
this suit, and Whether in case the alleg d pa,rtnershlp transactlons [J
were ‘r)roved the defendant was in thi is suit “entitled to have the

_ “"noun taken, and to set oﬁ' a.ny amoun WhICh mlght be’ found
due to hlm | " ‘ 2 :

Tt appeared that thls su1t had been on the board for heamng -

on the morning of the. day the above deed was swned but that

. by consent of the partles it was postponed for three months, and -
later on that da.y the deed was executed ' ‘

; The pla1nt1ﬁ' gave evulence and stated that he had not agreed
" to abandon this " ‘suit, but merely to postpone the hearing.
'Ev1dence was also" glven that on* ekecution of the deed the’
ti'ustees had taken possessmn of the defendants booLs and had_.



" d
L

© 1804

"GOKULDAS

L MTINAATYY
ar UOCANJTT

s Ve .

V ASSANJI

R

MITH TNTITAN T.AXY DRnNn I~ r v
LI LINALAIN LYW DVHRIUIVL D {Yuvl. alia,

- filed suits to recover thc defendants’ outstandings. Only a sum’
- of Rs. 348 had been as yet recovered, and other suits Would be

necessary

- Inverar zt J for plamtaﬁ :~The plaintift is entxtled to get a.i‘:f
decree. This suit was filed before the execution of the deed, and
the plaintiff never agreed to abandon it. The deed is not a
composition deed. It contains no release, and no covenant to
‘take less than the. full debt. The Court cannot stay the suit,:

 though perhaps it may stay the execution of the decree. He
commented on the terms of the deed, and cited the Iyslones-

Iron Ore Co. v. Pattinson® ;- Olarke v. Williams® ;. Eyre v..
Areher® ; Civil Procedure Code (XIV of 1882), section 243.

' No set-oﬁ could be perxmtted in this suit—Civil Procedure Code,
”'sectlon 111 -

'

chpatmck for defendant : ~~Tt would be’ inequitable to pass a&.

a'vwohion tha da(—'onﬂoni- has oiven over all hig nroner I-v i‘n 'st
A — } winhad i !

A 3 iTaVaY
. ‘.I.Ghl TG vv.uU.u uuo

f,trustees for dxstnbutton The trustees themselves are em-

powered by the deed to recover his property, and are actua,lly .

doing so—Robson on Bankruptey (6th Ed.), pp. 254, 780, 7945
T:Normmz v. Thompson® ; Kheta Mal v. Chuni Lai®. As to set-oﬁ ’

“he cited Niazz Gul Khdn v. Dur ga D asad® G. C’hzsalm v. GopaZ

:i C}mnder Sewmam B

CA:\DY I -—-Th1s isa suit filed on the 30th March, 1894 by

G‘rokuldas Mucca.n_]l against Vassanji Jairim and Gokuldés Meghp
A"", trading under the. name and firm’ ‘of Vassanji Jairim, on a.n§
account signed. by the defendant on 9th Novéimber, 1893 when'i

the amount of Rs. 7 705-10 3 was found due. . el

The wrltten statement of the defendants filed on 80th J uly, 1894

:j{;the day hefore the hearing of this suit, raised two defences, #is. ,f'{
() first, that by & 'deed made on 17th April, 1894, the plaintiff
" and three other ‘creditors of the defendants were ~appointed
trusf,ees of the estate and effects of the defendants, with power:
. to realise
th ambunt of thelr clalms, it bemg provided by the said deed

hseAthe same and to pay the creditors of the defendants;‘

‘ untll such estate and effects Were collected no smﬁ should be\_

| m "H. audC 828 atp7833 9 . (4)4Ex 755

(2)3H.and0 , 508, . o oI LR ,2 AlL, 173,

(3)160 B. (u.s)sas “@® 1, L,R,, 16 AllL, 9,
FRITIEI ey (7) I.L, R, 16 Cale., 711,
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mamtamed or’ 1nst1tuted aoramst the defendante ( b) Second
‘that plaintiff and defendants were ‘partners in any Lusiness in ij-m.
cotton which elthet' plaintiff, or; defendants should do, and that - :
’-“on an a.ceount ‘being taken of then:' partners}np tmnsaetlons it

_ would be found that a larrre sum was due to: defend:mts from s

;jpleuntxﬁ and thxs the defendsmts clanned to set oﬁ'

, - This seeond plea was also used as an ar gument by the Advocate
J, General for. transferring the case to the long-cause 11st ‘But I
“disallowed the plea; it being admitted by the Advocate General
,:tha,t the alleged pattnerbhlg? transactions were - distinet- from:
_the. signed and adjusted account--which for ms’ the: Subgect- :
'ma,tter of the present suit. ‘No “ isoertained sunm- of. +oney *’ gt
“was claimed, no pa,rtlculars of the debt: soucrht to be set off-

tendered : so section 111 of the Civil Procedure Code (XIV of 1882) -

; was not applicable.. Nor was this an equitable set—oﬁ mdepend,

+ently of the provisions of that section, for the .eross-demands do -

" not arise out of one and the same fransaction, nor are they SO
connected in . their. nature:and. c1rcumstances as to make it

inequitable - that - the plaintiff should recover, and the defendant-

be drwen to a cross-smt
; R

For the same. re'xson When the case came on for heanno- I
mtunated that 1t ‘was not open to defendants in the present suit,

nunn

'-'BO prove mle nue rctuuua m ohc 4‘0}1 or 5ﬁh ym. 3. uf uhc wubbcu ':~
statement because the allerred pautnelshlp had no connectlon .

with the two specific. accounts Wlnch ‘were adJusted by the
f ;settlement of 9th November, 189‘% Thls dlSpOSeS ot' the second

- and thn'd 1ssues .

B There remains the first and. the most lmpm tant* issue, whe- )
_ ther, having regard to the deed aboxe mentloned thls suit is %
‘maintainable,—that is, whether the deed can be -pleaded in bari

;to the presenf actlon

Mr Tnvemmtv for nlamtxﬁ' contended that the deed did nnt

b d

apply to a smt ﬁled before the deed was aexecuted and’ that the:

: was worthless bece.use the ﬁrst defendant denied the deed whlle
’f:'fthe second defenda,nt was wrongly omltted therefrom. Counse!

*,_

| VassaNa
L JATRAMY

- first defendant had’ falled to fulfil ‘his covenant accordmg to the |
;,eed ‘further, that the deed- contamed nd release, and ‘that it~

18910

Muccy \
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‘ What are the exach terms of that settlement ?

quoted Ipstones Park Iron Ore'Co v. Pattznaan‘“ Clarlce v, ]sz..
4 wms<") and Eym v. dreher®,

Mr, Klrkpa.tnck in support of the plea of the defendant,
‘referred to Robson on Bankruptey (6th Ed.), pp. 254, 780 794,
and quoted Nm man V. Thompson(‘) and Kheta Mal v, Cﬁum

T /£205) o

Lo, B

. In the last noted ease the debor and:-some of his creditors,
‘including the plaintiff, agreed to an award made by arbitrators,’

v wrhinh tho dahtar was svynreccly ralnacad fram onartain dahic
UJ ¥ ARdAL vaas VAW A VT A "y Ao V“r&UUlJlJ BB AAIE AAN AL Wlvdh LEIVLEL VAWM VITe

: The plaintiff received cerfain payments under that award. 'It.
" was held that if creditors who had not signed the award obtained
- decrees; the creditors who had signed it could only protect them- -

selves under the terms of the award. They could not rescind the

award, and fall ba.ék on their old debts in satisfaction of which
~the debtor had -assigned - all ‘his property for.the benefit of his
“creditors. The acceptance by one or more of the creditors of the .

‘assig_nmehb by the: debtor of all his estate deprived them of all

further relief: against the debtor.. Plaintiff being one of the;
“creditors who aceepted that mode of settlement was bound by it,
. and could not recover any balance that might remain over a.fter B

the-event of the award in the arbitration proceedings, e
So here it is. ~contended that if the plaintiff has a,ccepted»

- th(, settlement endenced by the deed in question, and if that deed |

releases defendants so as to bar any present recovery of the

- debt-due to plamtlﬁ' except, by the settlement, then this suit .-

P e 3 4 11'\ ‘\\h"ﬂ‘:“nf] m‘\"ﬂ }"\A ‘m“l\'ﬁ‘nﬁ IAH‘ s Va2t s} 'I I‘\l‘\ )
Ld)UUUD uuw UU x.ucuu.waxucu ALUS vl uuyu&uuuu \lucumuu Wi VU,

.
In l\ mmn v. leompson‘ the question was one “of pleading

';ezz', whether there Was a variance between the plea and the fa.cts ;

found m the specw,l verdict ; bub Mr. Kukp&tmck quoted the case
Aas an’ authonty for the ‘proposition that an agreement by two or

‘more of the creditors to enter into a composition is perfectly good a
‘and bmdmg as to auch parties, whether the .others do sa or not.

‘In the,present case it s, not contended that the deed is invalid.
because all the credxtms have not yet 81gned it. . Plaintiff has.
s1gned }t and (1t is saud) has"ac’ced under it. - It may.be rema.rked; .

, a,zg,andc 3zsatp 838, o .® 180, B (¥, 5.),.638,

@3H, audC 508 , _3.’; ,; i L ) Ex. 75,)
o ) I L B., 2 AII., 173. (



VO‘L ' XIx] ;:’B'OMBAY SERIES;

-~ -
“tha{;m Normai v. T/wmpsonﬂ) the composmon was to accept from -

‘the debtor, in certain instalments, the sum of 10s. 1 in the pound in -
Afull'satisfaction and dlschame of the creditors’ respectlve debts. =

“and demandq and the defendant pleaded that he was ready and

- Wll]lnﬂ‘ to pay the instalments at the time and place so appomted‘.
for the payment thereof. = Such an agreement, no doubt, may be..

_ pleaded by the debtor by way. ot accord and satlstaction as a

* defence to an action by one of the. compoundmg creditors for
the original debt. - So, too, whe1e a creditor undertook to a,ccept'
a composition and_ to sign a comnomtmn deed with a olmmp n{’;

‘~;re1ease, and where everything on the debtor’s par t was done itwas
held that there was both accord and satlsfactmn which eould be |

pleaded in bar of an action for the. orwma,l debt 87 alee y v
Gregory @, -

.2 The cases quoted by the learned counsel for the plaintiff have.

"epeciaLreference'to the English Bankruptey Act of 1861, Thus

‘in the Ipstones Park Iron Ore Co. v, Pattinson® it was held that
a‘deed under the 192nd section of that Act. does.not. operate as’a
- statutable release of the debtor, pleadable in bar of an action by
o creditor, and the debtor can only avail himself of it by applic-

‘,atmn to the Court of Bankruptcy to stay the proceedings, or

: ‘afbel certificate by application to the Court, in which judgment

f_ha,s been. obtained, to stay exectition. - 1 dxd not understand

Mr, Inverarity to contend that the only way in which defendants :
jn the present suib could avail themselves of the .deed was by;{
;apphca,tmn to the- Court of InsoIveney in. Bombay to stay pro-

- nnar]vnnm l‘\v‘ npl'cn na’lﬁ"rﬁn)*n nk+n harl h J-’qn‘v r‘nrn»f' 1«“-’ nnn] an_
vuuu;axo 'y I., w&u\.u. \JULULLLUWUU UUU(A«LIJ.D\J. J.u ULLaU \JUULQ UJ ut}tu.l.\.."

'atlon to this Couxt to stay execution. = On the contrary he con-
f_tended that the only way in “which s’my of execution ]ycould be
-obtained was under sectlon 243 of the Civil Procedure Code (XIV
_'of 18‘32) and that thd.t sec(uon was nob apphca,ble in the present:

: case,

The pomb to. be notnced in- the case 3ust quoted is tha,t the 3
f questzon was Whether the deed could ibe pleaded. as a. statutable
_release., As_the deed did: not contam any. provxslons by. Whm}; ;
“the cred1torq, in adchtxon toa eovenaubnot ta sue, had agleed that, :

@ gt.Ex;,' T @ 2Cump.; 383,
® 2 H,and C, 828,

'1894;
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1894 if they dxd sue, the deed mwht e pleaded as a 1eleasc, the only“';
m question was whether the statute, under which the deed pur- -
*\_IF‘:JCA\J‘ “ported to ‘have ‘been executed, made the deed operate as a bar'to
VASB:A'NJI - an action, The Court said—no; the relief indicated by the
Jads.., Lemslature is by appuczmon to the Court of lelll{fﬁPLC} , and SG

forth S
In the present ca,se, the deed is not put forward as a stututable

bar to the action. . Itis unnecessary, therefore, to further consider’

the above case, or that of Clavke v. Wzllunns (@ in which the
Judgment of the Court was simply based on the cases of Eyrev..
Archer and the Ipstones Park Iron Ore Co. v. Pattinson; and as
was subsequently pointed out in Garrod v.Simpson® “in Eyre Ve
- Avriher, the deed was in the form of Schedule D of the Bankruptey”
“Act, 1861, end was, therefore, & mere assignment and not a coms
position deed. In nne deed in the Ipstoncs Park Iron Ore Co. V.o
- Pattinson there was an agreement by the creditors to accept a
pa.rtxcuiar composition, as well as an assignment by the debtor;-
but there was no allegation of tender. The question argued
. and' decided- was, whethel the plea was good as a statutable .
release; and not whether, if it had av emed a tender, it Would .
have been good. DR . p

It ma,y be remarked that the judgment in Clarke v. Wzllzams

_ (1eterred to above) was subsequenth aﬁirmed in the E:xchequerz'ﬁ
* Chamber®, on the ground that the deed which opexatea under the .
, 15anxrupnc:y"' Act; 1861, is no bar to an ‘action unlgss the statute

makes’ it so."- During the course of the argument Willes, J., re-
~ marked : ¢ Suppose an assignment by a debtor of all his estateand :
55 eﬁects to trustees to pay hxs creditors rateably, would there be an
' 1mphed conch’olon tha.t they should not sue the debtor ? -And 1_
Cromptoll, J.; in his Juddment said : “ At common law this deed
%y would ot hwe -afforded a defence to the action, - Where'a debtor
o asSI"nS au ms property to trustees for'the benefit of ms crean;ors
o any: credltor has a right to get what he can under the assxtrnment
. and proceed for: the rest, In deeds under the Bankruptcy ‘Act,
1861 ‘the- reqms:te magonty in number and value of erechtorsf
bmds the rest but they are"onl) bound according to the. terms.

Ee (1) 3H andc 508, - ) PR ¢4 34L Jde Ex; IO.

o (3) 3H and C 1OOI
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of the deed ThlS deed contains no release Nelthex does 1t come o
within the p11nc1ples of the decision “in O’lapham V. Atkmson(” .

and other cases in which a composition deed has been held a bar

to an action. Nor is it Wlthm that cla.ss ot cases in thch a :

»

~.composition deed is pleadable by way of accord and S&tl&faCth]l

Thus the questmn in the pr esent case 1s, whethe1 apart f10m~
any statute, the defendants can plead tha,t the effeet of the deed

1s to bar the plaintiff’s action ?

The ‘deed is to the- followmo‘ eﬁ'ect ~It 1ec1tes that It is be-

tween the present defendants on the one part, four trustees of the

:second part (whose names are given, plaintiff belna' one-of them)

“and the cledltors of the defendant’s firm of the third part (“ whose °

‘names and seals are, hereunto - set and ‘affixed ”) : that whereas
Gokuldas (second defendant) retired from the. firm and Vassanji_

(ﬁlst defendant) is the only remaining partner ; and’ he has agreed-
to. pay the creditors the amount of their 1espect1ve c]a,lms rate-
-ably out of the assets of the firm, without prejudice to ‘the right

“of the creditors to recover the balances due to them after the

rateable’ dmtnbutmn, and the creditors have 'wreed on paymeut '
-of such rateable distribution or composmon and further payment

to give a 1e1ease to the members of the firm ; in. pulsuance of the

said. a.orreement Vassanji conveys to- the trustees ‘the  property .
«descrlbed in the schedule, as also the: persom,l or moveable. estate -
and property ofsthe firm and ‘all other property: of Vassanji, in
trust.to collect the estate and: divide it rateably amongst the |
«credjtors of the. firm, without ple_]uchce .0 the rights. of the ‘cre~
~ ditors to. recover the. balances  (if any. due to them) from Va,s- &
“sanji and Gokuldds ; and it is ao'reed that the said. agreement f01 :
- payment of the debts is accepted by the creditors, and upon pay--
‘ment to them of the full or whole of their respective claims, these
‘presents shall operate as fully and effectually-as an order of dis- -
.charge from‘the Insolvent Court in respect.of the debts now due, -
. .and may be pleaded in- bzn to any claim in respect of such debts; -
",‘._~-~’and the creditors covena.nt that if the. debtor shall pay. the full
" amount of the debts they wzll not b‘i'mo- afny actlon, smt 01 pro-

;ceedmg in respect of the debts

<n 4.B,ands e o
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Thxs deed wos Bwned and sealed by Vassanji and the four
trustees one ‘of ‘whom' is the plamttﬁ' There is a. schedule de- -
seribing certain property, and there is a list with columns toshow
“names of creditors;” © amount due to each creditor,”  signature. -

~ of creditors,” “ witnesses.”. In the third column the four trustees .
- have signed as creditors. No other creditor has swncd and :
_thereis no entry in the other columns,

It is admitted that the managing trustee is in possesszon of
defendants’ accounts ; that the trustees have filed one- suit to.
recover a debt due to defendants ; that they will have to file other-

‘suits, and that they have collected Rs. 348 as part of the estate ‘
. of the- ﬁrm : ’ '

On these facts as between the present plaintiff and defendants, _
T l-u'dr] +]1n'l- ﬂ- 1:3 -nn‘l' open tn nlaintiff +n nn-nl-nnrl l'lnnf 4-110 ﬂonA 1« ‘

tl\.lu v lJ'AG-lII‘JIJJu WAAVUL AL Viigk

mopemtlve because the defendants have contested the present
_suit, or because the second defendant has not signed the deed.
Defendants have not denied the signed and adjusted account, -
_and the second defendant has joined in admitting in the present
suit the thdlty of the deed. Defendants have done all that is:
in thexr power to do, and they can plead the deed if it is really -
. ..n T.neu' Iavour. Duﬂ tfle (11105131011 lb \Vl]eﬁﬂel' Uﬂc terms OI T/Lle‘;’-
deed are such fhat it can be p]eadecl as a bar to the action. - ’

N OW 1t must be notlced that the plecent action was filed before 5
tne deed was: executed. - The suit was. called on for hearing on{'j-

" the llth Aprll 1894, the very. day on which the deed was ‘exe--
cuted and was ad_]ourned by consent for- three months ;, and -
L there 1s not 'my record of any application bemg made for ad;ourn~
ment on the ground that the parties were intending to execute-
- deed of assignment, the effect of ‘which would 'be that this.:
""Mactlon could not proceed furthen On the contrary, it is clem,"’:
‘rom the sohcltors letter and plamtlﬂ S deposxtlon, that all that -
e wes mtended was a settlement out. of Court, -—that ]S, 8 payment} :
of-the Whole-or parb of .the debt N e S S y

| lear’ a,tl the only :’menhon of any covenant no
to N is: <6 be found in the concludlng portxon of the déed,’ whmh
_,'»-remtes that uport payment of the whole of ‘the: reepectlve ¢laimg.

of the cred:toxs these presents ma) be ‘pleaded in bax to any clauu, ;:é
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trators’ shall pay the said full amount of the. debts.due by. ,hlm- i
or ‘the snid firm to the said ereditors, bring any action, snit or -
proceeding against them or any of them for or in: respect of the-};:'}' .
debts now due from the said debtor or the sa.ld ﬁrm to the sald .

creditors respectnelv

Tt is fairly argued that 1f the deed was - mtended to opelate""__-
as a bar to any. action, clear langnage . fo. that effect would h'we
been used ; that by covenanting not to: sue after full ‘payment, -
the right to sue efore full payment was clearly not taken away. ;-
that this is not a composition deed by which the creditors’ agreed
‘to accept a-certain composition in full satlsfactlon of their claim,"
but sinply an assignment deed by Whlch the. debtnl conveyed -

all his nr(mprfv to ‘Fﬂlll‘ of hm nrnrhfnrg as i'vncthq to nqv }ne r’lphiw

rateably oub ot‘ the assets, leaving the creditors free to sue fm

the balance’ (if- any) ‘of such debts, .and only debarunc* them from :

~ suing when payment had been made in full..

‘On the other hand, lt may be argued tlnt the covenant not to
sue on full payment was smplusacre. If the debt is pmd that ls_ii

‘a bar, the debt being extnlo‘mshed 8o, - too if -1t is 1e1eased

But it is quxtze possible that here thoucrh the debt has not been
‘paid or released, the creditor’s rlght to sue may be qusponded
- In the Ipsz‘ones PmL Ioon O;e Co. v. P(ltfmmﬂ (supra) the Judﬂ-"?’

mrmf of Pn”n(‘]a' (‘ B, was q]rhnnnh a rTn]nfnr n_rhgl)nq prpof_D‘iv""‘.;

faiesat UL S R2AUR R, Bt W AT,y

a,n arrangement mbh }m, credltors, is entxtled to plotectlon,
‘was clear with reference to the la,nouaoe of the Bankl uptey Act
‘under which the arranrrement was | made, and - by analowy‘ to
ploceedmrrs under former Ba,n]u uptcy Acts, that protectlon can
~only. be given m a partxcular way, ‘and not by pleadmo' the decd

of arranoemenb in bar of an action ﬁled by a creditor. Pl""Ott B, -

2evd Frran 31« \T I DRI A LT I Jir

. | AR | &
l.l.l lllBJuuU lllUllU, auuu .L‘ O l,lUuUb UIIULU 1b o DUUUIIII y el1fUsifeLs $ .{Jl

]eavmrr & debtor to be harassed Wlbh actlons aﬂ;er he has assxo'ned o
: all his property to. t1u%bees for the beneﬁt of hls er edltors. But
I supposc ‘the Lealslature thouaht tbat such achons ‘vonld not be
brouoht w1thout good reaaon Thw is 111us6rated by a remark of
Channell B, that such & deed under ‘the. Bankrupbcv ‘Act “has
the beneﬁclal eﬁ'ect of determnfr credltms from h arassmo‘ 'che :

BDa
it

 in respecb of such- debts, and the credxtors covenant that the; D LT

~will not; if :the said’ debtor, :his he:rs executors and: admlms-- . GOKULDIS.

Mrecangr

e
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- the. terms. of the deed he says: “This of itself implies, that the
'}Ltrustens are. to take. the defend:mts tnnrrlble property for- the
f";paymenb of their debts. ‘They have taken'it and they have made
payments to the extent of 10s. in the pound. .Is it reasonable
.that debtm:, who have' suzrendered so. much, and have thereby
. deprwed themselves of any . othel mode of effeetmnr payment,

' THE.INDIAN LAW: REPORTS.  [VOL. XIX. |

‘debtor with actions; for the object of a creditor in sning is not

~merely to:obtain judgment, but to get the fruit of it, and he
- knows that if - the ‘proccedings: under a deed .of this kind: axe'
carried.out, and the debtor : obtams a certxﬁcate, the judgment .is.

moperatlve

" Bt here the déed' is not under any statute, which proxid'éé}b,
remedy or protection for the debtor in a particular way. The

“seeming anomalystdl exists. ‘The learned counsel for plmntn&‘ did
“not pretend that he would be contented with a bare ;ud«ment
' 01 that he could bﬂ plevented from O'ettnw the frmtq of it.

Ib 1t eqmtable that the defendanta, having h:mded over all thelr

_ px:operty to four of their creditors as trustees with a view toa
~payment of their debts in full, should be harassed with an action
. by one of those er editors who has accepted the trust ?. ' Tatlock v

- Smith® is a strong case in support of this argument in favom

- of defendants. . _In that case by an arrrex.ment between the defend-

- ants and their crcdltoxs all defendants’ stock in trade was placed
_in the hands of trustees for the benefit of the creditors, and the

~defendants -were to execute to the trustees a conveyance. of

all their estate. : The tlustees carried on defendants’ busmess

-and pald the creditors 10s. in the pound. Tindal, C.J., said s
- “This aoreement seems, by its terms, to contemplate a suspensxon

of ‘the right of actlon on the part of the creditors, and in our

4 q“"nn aftar yan; ‘-1!\“

N e P 12 b T m En Temadila mennandings of dha anil Af Elals

B buuu1u u,uuuu uauu: oG uuauuu l“u"'m’u“‘a" av uig 8UGiv -Of- waew

3 credltms ? 'I.‘heu: sxbuatlon dtself seems to. pleclude the possibility

of any. Such mtendment * . Parke, J.,said:. “On the face of this-
a,o*reement certa.m thmo'a a,ro to be. done Whlch plamly fply a

; suspensmn ~of the ‘creditors’ right to sue; and there -is; no.evid-

ence of anythmo‘ ha.vmg occurred to remit, them to thclr mrrhts »

i (1) 6 Bmg.,v339.
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= So, too, in Good. v’ Cheesman O it -was held. that an arrreement
by creditors t0 accept payment by the debtor-agreeing’ to- pay to .

@ trustee one-third: of his annual‘inconie, and executing - aiwar-

~yant -of ‘attorney as a collateral security until'payment- thereof, -

~amounted to a consent to forbear enforcing their. demands. . Duri m«

~the argument, reference was made to Heathcote v. Or ooLshanlcs(2>
- and thtledale, I “remarked : « It was. obsel Ved by Buller, J.,
i,.,there that no fund was a,pproprmted for the payment of the debt
‘and that if the debtor had assigned over all his effects to & must;ee
for distribution among the cred1bors, that would have been a good
- consideration for a plormse of forbearance ;’ ; and Palke, J Sald
#It did not appear by the pleadings in that case that the cr echtors
-agreed to forbear. Here it may e 1nfeued that they did.” 7

' Again in'Garrard v. Woolner @), where “the' plamtlﬁ' and. other
creditors of the defendants sxgned 1esolutxons for ‘entering into a
icomposmon leed with the defendants upon their property being
~assigned to trustees for the _payment of the’ creditors, and where
‘the defendants and their trustees refused to allow the plammﬂ' to
“come'in as a creditor under the deed, 1t was - held that he might
’sue defendants notw1thsta,ndmnr the' executlon of the resolutlons.
‘deal T, said: “ The ‘defendants’ contend. that a party ‘who
coneurs in resolutions for- the dlstnbutzon of the’ property of his
“debtor brings’ himself: within' the_ opera,txon of a subsequent deed
by which the debtor’s property is’ assxgned for the benefit of the
'eredltors at’ larwe, and " that: h1s sepa.mte rwhb is thereby sus-

PRI
'penaea mu ‘the’ 01‘001301‘5 a,re S&BISDGU 01 &D ;ue.abo Pluu:u ul l/uc

situgtion i m which they ormmally stood." As a general pr oposz* i

tion this'cs trie.” - So here, thouO'h there is no composmon or
“rélease; and no covenant not to sue, _except when full payment
‘has been made of the. debts, it would be a ira.ud on ‘the other -
~ered1tora if the’ plamtlif was permltted t6'go on: with the. present
suit, A century ago’ Lord Kenyon enunexated the prmclple
‘"upon which such an action ‘could not -be maintained. In Butler
¥, Bhoziesw the' debtor had proposed to pay his creditors a ‘com-
’posxtlon, ‘and for that ‘purpose. to execube an assignment of all
ins e{fects to trustees for their beneht Plamtlﬁ' and one: of - the

<1> 5B, a.ld. Ad 323. ‘@8 Bmg s 253.
QOIT.R, 2y {91 Esp,,; 235
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1894 - creditors assented, but subsequently refused to sign the deed _
‘Goxurpa’s and brought an action to recover the whole of ‘his demand.

. l‘i“_‘j".’”" Lord Kenyon ruled that the ov1dence was a complete answer to

. VASSANJI 1 —
JatEA's. the plaintiff’s answer,  He said ¢

- ““The principle upon which the action conld not bz maintained was, that in con-
sequence of this act of the plaintiff’s, the defendant had parted with %ll his pro-
perty, and the other creditors had been induced to execute the deed : that this
was putting the defendant into a very aukward situation, as by assigning all his -

-property he was committing an act of bankruptey : that it, therefore, never should -

‘be allowed to the plaintiff to recede from what he had undertaken, and to evade

. the effect of the composition, by a refusal to execnte the deed which had been pre- i

pare(l with hls consent. : coge
. Sointhe present case, admtttmw that defendant’s plea, that the -
deed. expressly provided that until the estate was collected no ~
~suit by a cveditor should be mmnt‘uned is incorrect, and admit-
Bln(" nnau 15 IS QOUDB[UL Wnenner TJHB QBDBOYS at first mLu auy blt:u:l |
idea on the point, and possably thought that they were bound to
“meet the plaintiff’s action ‘by at once paying the debt; admitting
tha.t the present suit was filed before the deed was executed, still
‘in my opinion the defendantsare entitled to set up any eqmta.ble
defencé which they may have to the action. If the conduct of the .
“creditor has been such as to deprive him of the right to the pre-
“sent payment of the debt except by the a,ssagnrnent made to '
' hlm and the other trustees, ‘then the suit must be dlsmlssed
There has been a concluded. agreement—not a mere prehmmary
- step—w hich precludes the plaintiff from procgeding with this
. action.. To allow hlm to proceed would amount to a fraud on'
J’the other- credwors. _ With reference to the remarks, above {toted
’ of Wllles and Crompton, J J., in Clm ke v. Williams, I would say
that under circumstances such as are found in the present case, ,
2 bere is an 1mphed condxtxon that the creditors shall not sue
the debtor tlll theu‘ remody unde1 the asswnment is ethausbod
"The creditors must géb. wnar, tney can. unaer the asswumeuu and -
then moceed for the rest “For these veasons I find on the ﬁrst
1ssue m favotir of 'the defendants and chslmss the'suit w1th costs. _
. e f',Smt dasm%ssed
Attorneys =for the plamt?ff -—’\Iessx S, Peat(m;z,‘
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