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' B ofore alr, Justwe Farrvan and Mr. J ustace Candy.

. S DAME JA‘NBA'I (ORIGINAL Pmmnm), APPELLANT, v. QA'LE’ MAHO-
July 31

MED JA’FFERBHOY ayc ALLI MAHOMED JA'FI‘ERHOY (om-
GINAL DEFF\DANTS), RESPONDENTS. ¥ :
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- cedure.

Where a petition for Ieave to appeal to the Privy Council from a decree of the:

' Hwh Court has been presented, the High Court may grant a stay of execution of

its de01 ree although the appeal has not yet been admitted under section 603 of
the Civil Procedure Code (XIV of 1882). i

MOTION to stay executmn of the decree of the appeal Court. )
The plamtlﬂf was the w1dow of Sir Théria Thopan, a Kho.]a.;,

_:Mahomedan of Bombay . She brought this suit to obtain probate
.of the wzll of her deceased husband and of certain codieils,

three of which were  disputed by the defendants, who were
nephews of the testator. On the 9th April, 1894, the Appea,l

- Court (Sa.rO'ent C.J., and Farran, J.) varied the decree of the °

]nwcnr' Court onr] nrﬂnvnr] Prnkni-n to isane of the eau" “n" nn{q:-;

'~00d1011S.v The defendants (respondents) desired to appeal toi.'g

the Privy - Councﬂ and presented their petition for- leave to. .
appeal under eectlons 598 and 600 of the Civil u,]?roceduxe Code

- (XIV of 1882), and. notxce of thls petition was duly served on,
: the pla,mtlﬁ' (appellant)

- e Y;.-‘..

" On the 14th- May, 1894« before the appeal ha,d been. decla.red i

: admltted (section 603), or a certificate granted (section 600), the. {;._;
defendents (respondents) gave.notice to the plaintiff (a,ppellant) i

 that they'would move “ for an order that execution of the decree..
o€ tha Cotirk of anpeal - dated the Oth dnv of Avnril last, mqv.; bp
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'"sta.yed ‘and tha.b the registrar’ be dn'ected not to grant proba.te of .
* the three codicils dated- respectively the 12th January, 1890, 1st -
November;: 1890, -and ‘6th ‘February, 1891, until the . ploposed
 appeal to Her. Magestymm Cdneil has been heard o

 The motion now. came on’ for hea.rmcr. :
. Smt Vo 24 of 1891.
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Ifnve} arity, for the deEendante (respondents) contm

- FARRAN, J. :—The appella,nt has obta,med a deeree from the“
appeal Court ordering that probate shall issue to her of the Wlll g

and codicils of her deceased husband. The respondents desire
to appeal to the Privy Council, and with that view have presented
“the necessary petition under section 598 of the Code, but that

~ petition has not yet come before the Courb and their appeal has
~not yet been declared admitted. 'In that state of clrcumsta,nces '
~they move to stay the executlon of the decree Whlch the
“appellant (plaintiff) has obtained, and the questwn 10w raised

by the appellant is whether the motion is not premature <On'

“inquiry we’find there have been’ two sumlar cases before the "
- Court, a,nd there may be othels. as the search bas not been ex-"-_v
; haustwe “Those brouwht to our notice fa.vour the view: that the
~ Court at this stage haspower to grant’ the apphcatlon, but they
‘are not sufﬁelently'numeroue to enable us to’ say that a eourse |
of practice has been established which™ Would rel1eve us trom
‘considening the matter upon its merits. The- questlon ‘turis |
on the construction of . section 608 of- the Civil - Procedure’ uode. |
- Does  it. preclude such “an appheablon ‘as this' until -after  the

“appeal has been admitted? . We think not.:: The first. clause of
-the section, referring to the admission of an'appeal,—which must,

_ we think, mean the final’admission of the appeal’ under sec-

tion 603,—declares and enacts what the result: of ‘' such admission

IYIS in the absence of' directions to' the contrary: the decree not-..
- Wlthsta,ndmcr such admission shall:be ‘unconditionally: enforced 3

_ The words “ admlttmg the appeal” foll&wmc She word Court” i

E;' the sa,me clause has, we think, no reference to the tlme when t.he
‘Court is to give du'ectxons but are deecnptwe of the Court which
s to glve them They compendxously descrlbe the Court re-

Anflerson for the plamtlff ( appellant) —As a plehmmary p()ln(-,. | 1894
' I object that this motion is prema,ture ‘The respondents have T D

1o right to obtain a stay of execution until their appeal to the o Jkzmar’,

| Prwy Council has been admitted. At present they have not _f‘.‘}{l;rmmmﬁ

o FrANIMED,

got leave to appeal Tt is possible that they may not obtam the
necéssary leave.  Section 608 of the Civil Pr ocedure Code pla.mly ;
'-contemplates a stay of executlon only after the a.ppea,l has been.;
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S Jul'] °]' e Deed——(}red&tors trust deed—Asszgnment of all his property by debtor to tm:etees.fbv’"’:'

'»ferred to in sectlon 598 mz the Court Whose decree 1srco

. fl‘OIIl but they impose no llmlfahrm as to time upon i'hp exere
by such Court of its powers. Nor is there any reason Why they;
- should. = As to the power of impounding moveable properfy, it s,
~ plain that to be of avail it must be exercised at a very early stage.f?{
_ The same principle must be applied to all. This Court then being

: the Court admitting the appeal, and not being limited as to tlm
B in  the exercise of  its powers can, if it thinks fit, exermee 1’tsg,;

3 powers as- to - stavmv execution ab the nrpqpnt ’mme. : We are
~ therefors, of opinion that we ha.ve Jumsdlctlon now to heer “the

L - to recover his debt notwithstanding the deed..

a8 ad]ourned for three  months.’ - Later on the‘same day the defendant execuhed a
deed whereby he assxgned all his property to the plaintiff and three other persons as
" “trustees i in trust for the payment of his créditors,’ The deed was “executed by, the
.,g'_lﬂamtxff and the other trustees - both as trustees a.nd a8 credﬂ:o‘
_ release and' ‘no agreement by the cre('htors to, take less tha"
of “their. ‘debts... It convayed al? the" ‘defendant’s property ’
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plamed of. . Then follow the remaining clauses of the Sectior :
(608)." They enable “the Court,” wiz. the Court adnuttmg‘:f‘-
the appeal,” or in other words “ "the Court whose decree is com-
plained of, ” to take sbeps to i lmpose conditions and to give dxrec-:‘zf
tlone as to the e‘zecutmn of the .decree sought to be appealed"-

apphca.tmn and that 1t 1s not premature, though the appeel has
‘not been adrmtted L

Attorneys for appellant ——Messrs Rou ﬂzton and. B 3y ne.
Attorneys for reepondents -—-—Messrs. thtle, sztb Nw]wlson amtl

’;.«

.Bo%en. Lo s T

| _omm CIVIL.

.- Before My Justice Candy.
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'-'b-:"G_QKunUA'a MUGCCANJI, PraiNTIFr, v. VAS
: Lot .,  AND OTHERS, DEFENDANTS.*

. payment of creditors—Suit by creditor who had signed as credztor and. as: trustee

On the 30th March 1894, the plaintiff sued the defendant who traded under the
a_me'of Va.san]x Jaxmm, to- recover Rs. 7 ,705 due on an adjusted - account, On the
17tk April: following the suit was on’ the board for heamng, but by consent of parhee

1t contained no;

- was. to collect the estate ‘and dmde it ra.bea.bly among the credxtor

;'to the nghts of the several credxtors to ‘recover >’ the balance (_. , »

e Smt No. 129 of 1894



