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BOMBAY BURMAE TR &DING C‘ORPORATIO’\T LIMITED (Demm
ANT), APPELLANT, AND. FREDERIOK YORKE SMITH (szmmr),
RESPONDENT. T

: +.- On appeal from the Hl"h Court at Bombay.
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Compan_/—-Pa eferentzal ‘dividend payable to holder- qf onc set of mfmrcswﬂontmct
- —Construction— Construction Qf contfra.ct by the campcmy to PEY yiitlo tke s]zareholder
} aml to his executor holding. the: same——Death - of .the ,sharalwlder—“ Halclef » qf
A slmres—-LemJ title to :kares—-)[eanm,; qf the r,'ol, ..-” 'Atlnmustmtcan.

o ' The goodwill of a business which a merchant had camed ony and the eapltal, pm-
’ perby, and -assets with .if, were transferred by him in 186£ to a 1omt; stock hmlted
o compa.ny, who agreed with him thati in conslderatxon of the transfer by hnn of pro-\
.. perty referred.to.in- the contract. as “the fixed assets,”, 'oue hundred pam ap shares
v of Rs. 2, 500 ea.eh of which any assxgnment by him durmg the next- ﬁve years from
S %he registration of the compa.ny should not be reco gnized: by them as vahd should‘
‘ atted to hlm. ‘ It was also agreed that in. consadera.tmn of the transfer, he and
5 Lxecutors or. a,dmlmstrators sha.ll be- entltied sp long as they hold the saxd i
hundred shares, to an extra. or preferentxal dxwden s = ;

" 'Onthis acrreement thé partxes acted and the shareholder held the shares tﬂl he ;__,

- died in England in ‘1888, having by wﬂl directed thab his executors or admmxstrator'

-8 x\hr\um h;\ld ldkn ‘nnhRn J chawng T +rvrad #m» 1119 n'n\ﬂnm'n{r }\ml'hpm n‘F Whﬂm thf‘ exe('utdr h
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.- Who proved the will was one, Adxmmstratmn Wzth thé wﬂl annexed Was g'ranted m g J N

" Indi% to the plamtlﬁ in tlns suity as the attorney of - the- executor. "A'mote Of thls wal
" made in the register of the compeny, leaving the hundred shares still in the name of
" the testator, . The company then dxscontmued to pay the preferentxal dmdend, and
now coxftended that it was no longer payable inasmuch as ‘the " testator’s esta.te had

:  heen' a.dmmlstered .and that the executor no 1on0'er held the shares as executor bub as
- trustee for the beueﬁcnanes under the wzll o :

Hfld that the contract was stﬁl in opera.txon, the executor stlll « holdmg” the

"shares within its meaning ; and that the “preferential dividend continited pa.\able to

- the esta.te of the testator, the company being only concerned with the legal title to~

:j the shares, and not with any claims, if there were any, that might be ma.de by bene- e

ﬁmanes under the will ao'a.mst the executor QS tmstge. T o
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, APPEAL from a docres (5th December, 1892) of the appella,te.

High Court, affirming in all essential pointsa decr ee (llth March

1892) of the Court in 1ts original jurisdiction.

~ This appeal related to_ the construction of the provisions of ‘a{‘

 contract, made onthe 22nd July, 1864, between William Wallace,
- a merchant till then carrying on a trade in timber at Rangoon,

and a4oint stoek company incorporated in 1863 under Act XIX.
of. 1857 for the purpose of  taking over from him the goodywill,

~ property, capital and assets of his business. = The contract, among
. other provisions, provided in clause 13 that so long as William

Wallace, his executors and administrators, should hold one hun-

“dred fully paid up shares, allotted to him in consideration of the
transfer of property, referred to as  the fixed assets,” the company
- would pay. to. hlm, or them, an extra or preferential dividend

upon those shares. - This dividend was to be equal to one-third of

: surplus pronus calculated ln t.ne manner speuneu in um: Lunua.w, '

ancl sub_]ect to certam deductions.

i The questlon DoOW Wa,s whethel this p1e£e1en‘o1a.1 dividend Was{
stiil payame to ‘the- c’:uauu Uf ‘v‘vT.llhuux Wauabc, who died Luj‘;
Encrland in 1888. The appellant company was mcorpora.ted in’
Bombay in 1863 ono'ma,lly under the name of the “ Burmah -

Trading COmpa,ny, having a noxinal capital of Rs. 2514khs divided ;

into 1, OOO ‘shares of Rs, 2,500 each, afterwards increased- byi-‘
addltmna.l shares of the nominal value of 12} l4khs,  The firm -

of Wallace & Co.; of Bombay, Where the head oﬂice was, were

their Secrebd.rles, uud.u uuu ua-v.lug acted pxckubl y as the d.uuuuu.»
of William Wallaee Whose business had been established in Ran~
goon, - The ¢ fixed assets ?were immoveable property, valued at’

' about Rs 2 76 ODO ‘There were, bes1des contracts and operatwns-;
undertaken, forest nghts and concessmns obtamed Whlchcwere
transt’erred to‘:the company : Clh '

spoﬁdént (plamtlff) represented 1n Indla the executor of 5’

_f’oh will ‘of William' Wallace who' died in England on the 28th.
3 anuary, 1888, " Administration with “the’ Wﬂl ‘annexed,” was'
; gra.nted in Bombay to. Fredenck. Yorke Smlbh (plamtxﬂ) as the-

attorney of, the executor, éumtasl a.s the Act prov1des on. the: 27 th.

September, 1888
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The testator appomted his three brothers to be hlS executoxs refer- ‘
red to the preferentml dividend on the hundred shares, and dlrected

" that his executors, or admlmstrators should hold these shares upon
trust so that the same should be at the absolute disposal of such

of his three brothers as should survive lnm, 1f more than one, ag
Jomt tenants, One of the bromels cued in the testator s hfo;‘

_time.  One only proved the will as executor.: Whabever is mate-

rial to this report in the agreement of the 22nd July, 1864, in the

memorandum and arblcles of ab3001&t1011 of the annpllant nnm'nsm

~and in the will of 1880 has a.lready been . set forth, as well

as the facts of .the case, in the report (under the above name ). of
- the proceedmcs in the Courts below. . The facts are also stated
“in the judgments, which are reported ab length at pp. 209 and

© 919 of the I L. R., 17 Bom,, of Farran, J., in the. ongmal JU.I‘IS-

2 d1ct10n and of the Chief J ustlce in the appella,te

_Lne nrsn uourb held uua,u ‘the ezseCﬂﬁor OI vv vvauace, or: ms

attorney, was still the registered holder of the .shares. : The term
* “shareholder” in the agreement, and throughout the memorandum -
vand. arficles of association, which must, be. ‘read with, and in' ex<*
planahon of, the agreement, had the fixed meanmg of « rernstered

;,j‘ -.;' holder.”” -~ The Judcrment was that the. contract was still i in opera- :
i ;-;‘_,g.l; tion as. to the preferentml d1v1dend Whmh was. payab]e to the
L Q;pl&mﬁm as aamlmsbrawr 50 wué as the exe(,ur,or 01 William W auac

: - Faubn
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: should e, the reo'lstered holder of the hundred shares (p- 209)

“The "appellate . Court afﬁrmed thls Judgment “As'to’ what - ’

wag meant ’hv the mmpnfnrq and: ndm1n1q+‘m+nrq o, hn'ldmg ”, H’m
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. shares, the aoreement of . 1864 Was to be read in. connectmn Wlth

.'" the provisions. in the articles of assocmtlon as to the tlansmls-

©. sion of shares, in:sections 29, 30 and" 31, i They showed that -
the: executo:-s and admlmstratorq although ‘not formally on the
register, were the only persons: whose title could be’ recognwed
.- by the -company. : It was not advisable to express an opinion -

casto the construction. of Hw: swords ¢ prn’nfnrc. nnﬂ’nﬂm1ma+va_ b

iy W VAT VUL VL ML UYL v.-. AR ML TAA LA BARRII UL

tors” in: the acrreement and the demee Was vamed m thxs

| 'respect (p. a19)
:0n this appeal

(1,1 R, 17 Bom., 197,
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. ABLL DT LT ack umu’lpl’, \gu., .Mr .ﬂ.- D'wrlon Buckiel Y, and

pMBAY A," Mr M. I Joyce, for the . a.ppellant company, argued that the

iﬂ“{;’; ) esta.te to which the Courts below had adjudged the continuance
JE’I'::::”"_ .of the payment of the preferential dividend, was no longer

: :ﬁmck -, entitled to receive it, The executor having administered, and

ORKE also assented to the bequest of the shares, remained entitled to
MITE, - ghem as trustee for the beneficiaries under the will, but no longer
4ald tha

feid waem as eaaeutm within the uwa,utug of section 13 of the
agreement of 18‘34 -He had ceased to “hold”’ them in that
character, but held them astrustee. As toan executor becoming a
~ trastee forthwith upon assenting to a specific bequest given to
him inf trust, Diz v. Busrford® was cited. The preferential di-
~vidend could only be payable, after the death of the testator,
s0 long as the executor held the hundred shares in his character
of representative nF the estate. He would cease to be in that
character .on commencing to hold them, either in his own right,
or as trustee for others. The liabilities of the estate, on the facts,
"kad all been provided for, and. the specific bequest had been
“assented to. - These shares, therefore, were held Ly the executor
only as trustee. Further, it appeared that the sole reason why
the shares had not been' divided between the legatees “ of the
~ absolute mtelest in them, and ‘all rights attaching to them,”
was 'ohat the latter, both of -whom had been named executors,,
) though only. one had proved the will, desired to give effect to.
the wishes. of the ‘testator expressed to them - before bis death.
But the executor could not, with reference to the use f the word
“in- clause 13 of the aO‘reement of 1864, remain permanently in:
,that charaeter when he had discharged his functions. - Had if
heen that he could 0 ‘remain,:then nothing would be requlred;'
i but a resort to sulta.ble provisions, to enable testator and his sue-+
\ 1 ntltle ‘themselves in perpetuity to the preferentml%_
: b, was Subrmbted that the word “ hold,” in-the agree-
: : 17864 ‘meant . “hold - -with. a beneficial - title.” . As tor
¢ shares remammg in a testator s name:in. the ‘books of a company, o
| Tm qua,nol v, Kirby® was cited. Wllllams on Executors, Vol. 1L,
Part, 111, Bk 1T, Ch. IV, and Byckley on the Compames Acts
- were referred to in reaa.rd ’60 the pos1t1on of the executor.
(1) 19 Beavan, 403, 0 ol ' {®) L; R.; 4 Eq, 123,
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Sir Richard Webster, Q.C.) Mr, C’ozens Hardy, Q.C. aner T T‘ S 1894

Methold, for the respondent, were not called: upon, -
Their Lordshxps judgment was thereupon dehvered by

" Lorp MACNAGHTEN :—This appeal raises a queatlon as to the'

meaning and effect of a provision contained in an agreement of -

purchase and sale which was made between the appell@nts and the'
late Mr. William Wallace in 1864. The question relates to the

r-nnhnunnrm of a upnmni or extra dividend oi»#on'l—mrl 4 nankatn

v VUL ucuu -
5 i

sha.res part of the consxdelatxon for the purchase '

Mr. Wallace was the possessor - of an extenswe and valuableﬁf
business as a timber merchant in Burmah. In 1863, under the
Limited Liability Act then in force in Bombay (Act XIX -of-

1857), a joint stock company, which is now called The Bombay

Burmah Trading Corporation, Limited, was formed for the purpose -
of taking over Mr. Wallace’s businéss, The company was register-

ed with a nominal eapital of 25 lakhs, dxvxded 1nto 1 ,000 uhares
f2500rupeeseach . R R

- .The company’s articles of assomatwn prmted in the Record_
: contam two recrulatxons which it will be convenient to notice in
passing.  Article 9 gives the company a lien on all the shares of
every - shareholder' for all the debts, hablhtles, and engagements

* of such shareholders. "Article 29° prov ides, in common form, that
the executors and administrators of ‘a deceased 'shareholder sha,ll'f;'..

- be the. onlf persons recorrmsed by the company as having any._»ﬂj'.'

PR S Al T4 Aaa anaelan

~ $itle. to his: SHB.I'BS, bub it I‘cquueb, ‘s a buuuuuuu Plb’bbdb’ut tu_;
Yecognition, the production of probate or letters of administration”
granted by the High Court of Bomba,y Tt was suggested in the;;
cougse of the argument before this Board, that article 9 was not
' in ‘existence when the. purchase >agreement was made. That
~ objection comes rather late. - In the Courts below the case was
argued on the footing that" the articles printed in the Record_"
" were the relevant articles of the company,  Nor indeed is the

' obJectlon one of substance. It was part. of the. arrangement

- expressed in the agreement 1tself that the company should alter
. or modify. their existing armcles as they. might be advised for the -

3 purpose of - carrying oub the agreement. - It matters little whether

~ the a.rtlcle in questmn Was mtroduced for the very purpose. of
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i the an'reement or contamed in the a.rhcles of assocmtlon as ou- :

gmally framed.

The terms and conditions of the transfer of the business to the
company are to be found in an agreement dated the 22nd July,
1864, which was ratified and adopted by tho company in general
meeting ‘and carried into effect. The agreement is expressed to

~* be made by Mr. Wallace of the first part, and five gentlemen,

directors of the company, of the second part. Mr. Wallace, it
seems, had concessions from the British Government, he bad

.concessions from the King of Burmah, he had forest rights, saw

mills, a large establishment and staff of workmen, ships under

charter, and a number of pending,contracts. The agreement was

made on the faith of certain representations by Mr. Wallace as
to the value of his business, and the nature and circumstances of
the property ‘which he proposed to band over. After setting out
these representations somewhat in detail the agreement proceeds

uu' fullon;r_ ';“ Anﬂ m]\nvnaa +the crnﬂ nay hoq ‘1::1 ato r\-" #}\n cnnn‘nl]
- VAl VA tl wa

part have made such enquiries as were in ‘their power with'

regard to the said representations, and so far as such enquiries

extended, the said representations appeared to be correct; but

‘as to many of the matters about which the said representations

were concerned the said parties hereto of the second part have’

fj\}‘&eramon ‘of’ the transfer of certain property, referred to -as“ the:_'
- fixed assets;” Mr; Wa,llacem should be entitled to  have allotted to
 'him 100 shares in the’ company; of 2, 500-rupees each, but at the,_‘
=:»5;',same time it declared that the’ company should not be bound 'to’
g gIVe then' consent to or 1eeogmse as vahd any asmgnment of the};

been obliged to rely on such representations alone, it being of great

E oommuence for the interests as well of the said company as of
. the smd William : ' Wallace - that some binding arrano-ement
should be ‘made with the least possible delay. And whereas jt-
was® consxdered by ‘the said pmtles ‘hereto that having. regard:
o the. great: dxfﬁculty of estimating the value of . the said. forest
opera,tlons rwhts and grsmts of the said Wllham Wallace ‘and.

f:"l‘heu clause 12- prov1ded that in cons1-;.



VOL. XIX.]  BOMBAY SERIES.

said 100 shares, or any of them, during & peviod of five years

from the date of the registration of the company

Clause 13 50 far as materml isin these telms
“ In consideration of the transfer by the sald Wllhem Walla.ce

to the company . of the premises hereby adreed tobe transferred‘
(other than the said fixed assets and othe1 then the premxses : .:;_ ‘

Ty DWI’QDQ

ntianed tha ola nd wine) ”,_n‘ o :
U) Vl.l\)DU ‘tJL \JILAIU\JU

JLIUJ.IIN.ULLU\AI. i onc UAGUDUD Blu.\, BCVGH ana J.A.lu

consisted of timber already cut, live stock, stores and plant-——“ the _.
said Wllham Wallace, his oxecutors or admmxstratms shall ; be
entitled so long as he or they shall hold the said one hundred )
shares to an extra or preferentm.l d1v1dend equal to. one-thlrd of -
such surplus net profits of the compa,ny as may remain in any |

year after pa.ymg a d1v1dend at the rate of -twelve per cent. per '
~annum on the Pm(l np qmnnnf’ of n]] q'hnrpq in the onmnnnv;

(mcludmg the said one hundred shares) and after eetfsmg apart
“from time to ‘time out of such surplus pr ofits as a reserved fund

or to the, credit of any reserved fund aheady created such sum
as the dlrectors of the compcmny for. the time. bemfr may in thelr,‘

-dlscretmn thmk ﬁ *

Tha.t isa prov151on, 1ot unmtellmble and not unrea.sonable, by
. hmh as the. am*eement states on’ the face: of it, the interests
. of the purchasers as well as ‘the" mterests of; Mr Wallace were:
~intended to be.consulted Mz Wallace was to receive: payment
~ for the Uoodwﬂl of hlS busmess out of: future proﬁts and in’
pro.portlon to. the amount: of those’ proﬁts. “He would’ be pald_-

_ha.ndsomely if his representatlons proved corxect It they turned :
out to be incorrect it would be an. advantage to the: compa,ny to

» keep ‘Mr. Wallace’s: name.-on the- register, ‘and to keep Wlthm

- their reach the shares which rep1esented the purcha.se-money It
-must Have been® obvious' ‘to"both parties.to the agreement that

it was not unlikely to lead to. difficulties and comphcatlons which

- might last-for an mdeﬁmte ‘time. Tt was, therefore, of importance.
 tothe company tothave Mr. ‘Wallace as a member, and ‘to keep:
their hold on Mr. Wallace’s ‘shares €or as,Jong a'time as: posmble. j
~_They were not bound to allow & transfer of his shares for five years ;-
. after that ‘'period: they. ‘trusted, it seems, to ' the influence and
_' ;,‘.ﬁ;.,f op eratlon of the mducement held out m the shape of a.n e‘rtra-'-

e
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dnndend Ieavmg the duration of the arrangement to depend on
the course of events.: T

- Mr. Wallace is now dead. He dxed on the 28th of January, 1888
He left: a will naming executors, two of whom survived him.’
His will has been proved in England by one of the executors. -
As the attorney of that executor, Mr. Smith, the plaintift a.nd*"';
respondent in this case, has obtained a grant of letters of ad-.

" ministration, with the will annexed, from the High Court at.

Bombay. The letters of administration have been produced to-
the company, and they have recoomsed the title of the admin-:

istrator by noting the letters of administration in the share
§ remster The shares still stand in the name of Mr. Wallace ; but
it is not disputed, if it was not actually admitted, that all th&:,
testator’s debts have béen paid or satisfied. S

" The only questlon, if there be a question, is whether in these'.

- cirecumstances the extra dividend still continues to be payable

The appellants contend that the extra dividend is not payable now,
because there is nobody who can be said to hold Mr, Wallace’ _s;_-'vﬁ;

shares. Mz, Wallace, they say, does not hold them, because- he“f"f

is dead ; his executors do not hold them, because their names are -
not on the reglster But then who does hold them? Cer tainly, -
n0 one' else. ‘And why are the shares not held by Mr. Wal]ace"‘;
or his executors or administrators? There is no magic in the

~ word “ hoid.” mr. Wallace’s name is on the register. The com-
. pany ¢ cannot remove it. As long as it is there the company are-.

‘bound to credit. the proper dividends to his holding, andc to-

: recorrmse ‘the title of his legal personal representatives to recelve
 any dividends whlch may be carried to his credit. e

1t Was" urged on beha]f of the company that Mr. Walla.ces

 estate ought to be wound up and distributed, and that some per»l;f
. son ought to be put.on the register in his own right ; and they
complam that, if the respondent’s contention is correct, this extra.
dw:dend may go on for ever.. The contention of the company is
- a singular one, and the compl@mt they make is no less smgular
" They complain that the attraction. which they themselves held:
out is attractive stlll--only too attractive. They thmk it ahard- -
shlp tha.t the arrangemenh should contmue When once 1t has
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served their purpose. Bub it must bo remembered that- the = 1896
scheme had a twofold object. It was designed for the protection’ Bomsn ’

of the company ; it was also intended as a mode of payment for ggfﬁ;’; .

the goodwill. Why is the payment. for goodwill to stop because CQﬁzﬁﬁO&
Mr. Wallace’s representations have proved correct and the. pro- ER
vision is no longer needed for the probectlon of the company RS FREDERI%

-YoREE -
But, say the company, if the executors would” only do- t_hen_' _"’“F?F'.;_._

duty. to their beneficiaries under the will, or if the beneficiaries’ f'-\:
would kindly insist on their rights, the arrangement would come
to an end, because the estate would be distributed, and the shares. -
would be appropriated to persons beneficially entitled. What -
have the appellants to do with that ? Naturally the beneficiaries

are content with things as they are. How can thé company *.
avail themselves of any equities which the beneficiaries may have’ ..

T Aadran 4 aler
as ut:uwccu themselves and their t;ustee°? . T]ﬁv wu.pany alo_ .

only concerned with the legal title to the shares ; ; the legal title -
is that of Mr. Wallace, deceased; and his - legal personal repre-.:r'
sentatwes are entltled to whatever may be payable in respect b
ofhlsshares 1 R B et e TR,
Their Lordshlps thmk that accordlnd to the tlue meaning of
clause 13 and the very letter of its terms, the shares in question -
are ‘held Dy ‘Y.lr W auace, Ql’. um czwuubuus O ,d:dllllulbtlatulb-ﬁ;k
They will, therefore humbly advxse Her Magesty that thls appeal
should be dlsmls.sed e FET o
- The ap llants mll pay the cos’os of the appeal : |
Lt R Appeal dbsmzssed

\ Sohcltor for the appellants --Mr. Edwmd F Tm nes.,
. Sohcztors for- the respondent -—Messrs Budd Johnsons, amf
' Jecks. : : .




