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" Section 30 is not applicable, because' the Court has notfound that 1898
there are other necessary parties, .= We say that all the parsons who were NOV. 13,
necessary: parmes bave been joined in the suit. Our contention was thab I
the lands in dispute were the joint property of the parties, and that con- Ar PEL- <
tention hasnot been traversed. The defendants do not say that there LATE-
“. are other persons interested in the lands. Their conteéntion is that they CIviL,-
are the exclusive owners.' Under these circumstances, s. 30 of the Code = — °
can bave no application— Hira Lal v. Bhairon (1). When property is 18 B. 899,
joint, one member cannot act in such a manner ag would exclude access
of the other members to it. The defendants built a wall in the midst of
the land, and Have appropriated to thexr use a portion of the common
ground.

Manekshah J. Taleyarkhan, for the respondents (defendants) +—Tha
frame of the suitis wrong. The guit as it is brought - seems to be one
with respect to a common family property. = But the Courts below have
found that the property is the joint property of the whole Mabomedan
community of the village. Therefore, the Judge was right in dlszmssmg
the sult under s. 30 of the Civil Procedure Code.

JUDGMENT.

SARGENT, C. J.—The Courts below have found that the property.,
belongs in common to all the Mahomedans of the village for the purpose
of a barial ground. Section 30 of the Civil Procedure Code bhas, thersfore,
no application to the present suit, which, according to that finding, must
be regarded as one in which the Dla.mtnffs claim to restrain the defendants
from violating the common interest they all have in the land—Hira Lal V.
Bhairon (1),

[702] The suit, therefore, bemg maintainable, the only question
which arises is, whether the wall in question which the defendants have
erected so as to exclude the plaintiffs from a part of the common land, is
a violation of the plaintiﬁs"rigbts. As to this there can be no doubt, on
the finding, that as the land is held in common by all, the defendants’
conduch amounts. to snch a violation.

.. Weo must, thereflore, reverse the decree ‘of the Court below and resbore
-that of the Subordinate Judge. The appellants to have their costs here
and in the lower appeal Courf. : « -

Decree reversed. .

18 B, 702, , _
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Before Mr. Justice Candy. -

OALLIANJI HARIIVAR (Pluintiff) v. NARSI TRICUM (Defendant) oo
(19th July, 1894.]

Specific performance— Injunction—Negative agreement— Discretion of Court—Agreement
not to work for a rival tradesman—Specific Relief dct (I of 1877}, ss. 22, 56 and 57.

The plaintiff was a milliner carrying on business in Bomba.y and the defendant
was in his employment up to the year 1890. In that year he left the plaintifi's
servics, and the plaintiff alleged that at the time heleft ﬂ’. he was mdehted to the
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.  plaintiff for moneys not accounted. for and also in-respect of loans made to bhim,’
 The plaintiff instituted eriminal proceedings in' the Police Court against the
defendant for criminal breach of trust,; and procured a warrant for his arrest. The’
defendant surrendered, and at the time of the agreement hereafter mentioned the’
proceedings in this matter were going on. ~The defendant was ‘out on bail, and’
-wasg then in the service of a rival milliner named Bhkimji Jivan. On the 1st
February, 1893, an agreement in writing was .made between the plaintiff and
" the defendant, whereby the defendant agreed as follows :~—(1) to pay the
-plaintiff Rs. 1,950 in full settlement of the plaintifi’s elaim ; (2) to enter plaintifi’s’
rervice as cutter and to sexve him for ten yearg from the date of agreement ; (3) to:
serve plaintiff honestly. (4) In case plaintiffi was obliged to dismiss him for
some * fault,” then until the expiration of thesaid period of ten years the defend-
ant should not-carry on the business of a cutter or tailor, either dxtectly or
indirectly, on his own account or as partner or servant of another, and in case
he should do so, the plaintiff should be at liberty to stop him,

On the 15th February, 1893, the charge of eriminal breach of trust a.gamst the

defendant was dismissed, the plamhff offering no evidence in support of i, The

" plaintiff subsequently called upon the defendant to enter his employment in

accordance with the agrsement, but the defendant refused, and remained in the

rservics of Bhimji [703] Jivan. The plaintiff, therefore, ﬁled this suit praying

for an injunction restraining the defendant from carrying on business as a cutter.
or tailor for ten years from the date of the agreement.

Held, dismissibg the suit, that the parties were vot really on equal terms, and
that in the exercise of the ' discretion permitted to the Court by s.22 of the
Specific Rehef Act (I of 1877) the injunction should be tefused .

[R.. 23 B. 103 (116) 5 Bom, L. R 878 (881) ]

- 8UIT for an injunction.- : S ‘

The plaintiff carried on business in Bombav as a milliner under ‘the"
name of Callian Moti & Cg. The defendant had been formerly a cutter in the
plaintifi’s service, but left the plaintiff’s employment in 1830. The plaint
gtated that the defendant was then largely indebted to the plaintiff in
respect of moneys not accounted for, and also in respecb of loans made by
the plaintiff to him. '

* The plaint further stated that after the defendant had laft the plaintiff’s
employment the plaintiff instituted criminal proceedings against bim in
the Police Court on a charge of criminal breach of trust, and thab in’
Februa.ry, 1893, the defendant, who 'had in the meantime entered the
gervice of one Bhimji Jivan, & milliner in Bombay, came to the plaintiff
and requested him to coms to a settlement in regard to the claims made
against him and also begged that the plaintiff would take him again'into
his employment. The plaintiff ultimately agreed to this, and an agresment
dated 1st February, 1893, was made between them, which was reduced to-
writing. It contained the following.terms :—-

(1) The defendant was to pay the plaintiff Rs. 1,950 within sigh} days
in full settlement of all the dlaims which the plaintiff had against him.

(2) The defendant was to enter inbo the plaintiff’s service as a cutter
and tailor and to serve as such for ten years from the date of the agreement
receiving Rs. 87 per month as remuneration. - .

(8) The defendant was to serve the pla,lnhlff honestly a.nd to be
obedlenﬁ to the plaintiff’s order. ) »

+i(4) Bxcept for some ' fault’” of the defendant the plaintiff was’ ‘not ta’
dxsmxss him within the said period of ten years, and if [704] ‘“ by reason
of a fault’ or ungratefulness " the plaintiff should: be obliged to dismiss the
defendant, *‘ then until the aforesaid tixed period shall expire the defend-
ant is not _to do or carry on in Bombay the work or business of a_ cutter
or a ta.llor, or the sewing business,. either directly or indirectly, either
on his own account or as a partner or servant of somebody elge, and in
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case he shall ‘carry-on the same, thén the party of the .second parh (i.’e.
bhe plaintiff) shall be at liberty to stop bim.” -~ :

(6)* The defendant bound himsslf to get a similar agreement exe-
cuised by his brother Had Tricum, and the plammﬁ' was to maks a sunlla.r
agreemént and to.-pay him Rs, 31 per mensem. - el

On the 15th Webruary, 18983, the charge of criminal breach of Frust,

which, as stated above, had been brought by the’ plaintiff against tha -

defenda.nt was dismissed by the Maglstra.te, the plaintiff oﬂerlnd no
evidence in support of ifi

.~ The plaint further stated that after hhe executlon of the above adtee-
menb the plaintiff at the defenda,nh 8 requesb consented to the latter
remammg for a limited time in the service of Bhimji- Jivan for -the eon-
venienca of all parties, bub that subsequently the plaintiff had called upen
the defendant 6o enter into his employment in accordance with the said
agresment, but the defendant refuaed ta do’so, and remamed in the serviee
of the said Bhimji Jivan.

The said Bhlmu Jivan was a rlval in tbe busmess of the pla.mtlff
The last paragraph of the plaint was a3 follows:— . .
"9, The plaintiff says that the said agieement comprises a negative
agreement by the defendant not to work as a cutter or tailor on his own
aceounts, or to serva any otbher milliner in either of ‘those capacities,” and
the vlaintiff brings this suif for an injunction ordering the defendant to
perform 'the said negative agresmsut, the plaintiff ha,vmg in no respect
failed to perform the said agreement on his part.”

1894
-Jure1$.

——

ORIGINAL
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The plainkiff pmved that the defendant sbould be restrained bv

injunction from carrying or business as ‘a cuiter or tailor on his own
aecount, or ag a servant or partner of any person’ other than the. plamblﬂ"
for a period of ten years from the date of the above agreement.
' £705] In his written statement the defendant (snter aliz) stated that
he had been obliged to leave the plainsiff’s  service in aonsequence of - the
false prosecution which the plainsiff msbxbuted agamsh him in order fo
: brmg pressure upon him and thus prevent his enbering into the service of
@ rival establishment, and thab the plaintiff baving issued a warran
against him compelled him by undue influence to enter into the above
agreement, He pleaded that the agresment was, therefore, not binding
upon him, and that the plaintiff was not entltled to tha injunction ptayed
for.
Ati the hea.rmg the following issues wera. raised 1—
(1) Whether the agresment was to any and what ‘extont void ? ?
(2) Whether the plaintiff was entitled o the injugetion prayed for ?
. Inverarity and Raikes, for the plaintiff :—They ecited s, 57 of the
Specific Ralief Act (I of 1877) ; The Brahmaputra Tea Co. v. Scarth (1)
The defendant appeared in person. -

v ‘ JUDGMENT.

" CANDY, J. ~Plamh1ﬁ is a milliner in Bomba.y carrymg on business
under the name and firm of Callian Moti & Co.
. Defendant was formerly in the plainsiff’s service, bus left that service
in 1890, baing at thab time indebsed to tha plaintiff, .About the time that
" .defendant left plaintiff’s service, plaintiff iastituted proceedings againsb

1
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him in the Police. :Court, Bombay; and a warranf - Was issued for his
arrest. Defendant surrendered, and in January, 1893, the proceedings of
a criminal case were :actually. going on between the parbles in the . Police
Court. Defendant was on bail, and was at that time in the servies of a
rival williner, Bhimji Jivan, having in November, 1892, taken a contract
ag cubter in that shop, -

Negotiations were. then entered mto between the plamtxt‘f and
defendant, The procendmgs in the Poliee Court were to be dropped, and
on 1st February, 1893, ah agreement was signed by both plaintiff and
defendant, of which the following is a translation :—

o [706] (This writing) is made this 1st day of February in the yea.r 1893
‘between me Darji (i.e., tailor) Narsi Tricum of the one part and Darji G.c.,
‘tailor) Callian Har]lvan, trading under the name of Callian Moti, of the
‘other part. The particulats'thereof are as follows :—

~ 1. The parby of the'first part and his father and brother (making in
%ll) three persons have passedih writing under their (own) signatures a
" mortgage ” deed for Rs. 2,600 and interest 'in favour of the above-
mentioned party of bhe getond part. In respect of the same, and in réespect
of all other dealings, * Wargati’’ (a) has been made for Rs. 1,950, in letters
one thousand nine hundred-and’ fifty. On the said rupees being’ paid
within' eight days from this :dav, the  said. party of the second part is
truly. to make and deliver at the cost (and) in favour of the party of the ﬁrsh
parbt a reconveyance in respect of the said mortgaged property. ;
) 9. The said iparty of the first part.has agreed to work as a ** cutter”
and a tailor at (the shop of) the party of the second part. The parti-
culars of the conditions in respect thereof (are as follows) :—
.. .. 8., The said patty of the first part is to serve as a cutter ? and
tallor for ten years.from this day’s date at (the shop of) the party of. the
gecond part. And his pay at the rate of Rs, 37, in letters thirty-seven;,
per each month is bruly tio be received and paid as the same shall accrue
due.
' 4. The sald narty of the ﬁts!; part is fo serve the parbv of the second
parh with honesty and is not to be partial (i.e., wanting in the discharge of
his duties) in any way whatever. And heis not; to disrsgard all (any: of)
his legitimate work and orders. |- Also he is always truly to behave himself
in obedience $o his orders and directions.

5. Within the aforesald ‘fixed period I, the parﬁy of the first part, am
never bo leave the service of the pa.rty of the second part ; and without my
fault the party of the. second part is not to dispense with my services
(within that period). = And if the party of the second part be .obliged fo
dispense with the services of the above-mentioned party of tha first part
by reason of 4 fault or nngrabefulness on his part, then until the aforesaid
fixed period shall gxpxre fhe party of the firsh naru is not to do or carry on
in Bombay the work {or) businbss of a ** cutter,” or a tailor or the sewing
business, either directly or indirectly, either on bis own account or as a
partner or a servant of somebody' else. . And in case he should carry on
(the same), then the pa.rty of the second part (sha.ll) ba ab hberby to stop .

6. The parby of the ﬁfst part binds himself to get a writing contaid-
‘ing e¢onditions similar’ bo ‘these made (executed) also by Hari Trlcum, the
brother of the abo e men!noned pa.rty of tbe ﬁrst parﬁ And the na.rty of‘ -
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_theisecond part also binds himself to. givé a similar instrument in writing
and. to fix the pay at Rs...81, in letters thizby-one, per:month.

o In witness hersof, both the partles have executed this writing of their
free will and pleasure. The same is agreed' to and approved of by them
and the respective heirs (and) representatives of each (of them).

: Dary1 Narsi TricuM (hig mgnahure, hls own hand-writing).

"CALLIAN, Momr

{7071 Defendanb 'has continued to remain in Bhlm]l Jivan's servwa ;
a.nd on plamtlff calhng on him -to earry oub the. contract and join his
«(p'w.mtlff’ ) servies, has refused to do so. Hence the plaintiff has broughb
this suit praying that defendant be restrained by injunetion from carrying
on - business "ag cuiter or tailor on his own account, or as servant or
partner of any person other than the nlamtlﬂ' for a perlod of ten yea,rs
from 1st February, 1893.

Defendant by his written stauement pleaded hhab his indebtedness

to the plaintiff was sufficiently secured by the mortgage referred to in the
agresment, and that the plaintiff, taking advantage of the fact of having
procured a warrant against him, compelled .him by undue influence to
enter intd thé agreement of 1st February,: 1893 and, therefore, the
agreement is void and not binding on him, :

At the hearing of the suit defendant appea.red in person and stafed
that be was unwilling fo enter plaintiff's service. The Court raised’the
{following issues:— -

1. Whether the agreemenh is to any, and What extenﬁ void ?
2. Whether plaintiff is entitled to the injunction prayed for ?

. 'Defendant put himself into the witness-box, and admitted that he
’knew, before he signed the agreement that the police case against him
was to be dismisced. . He said: “ No one told me that unless I signed A
(the agreement), the police case would not be- withdrawn, Plaintiff once
gob a warrant out agamsh me. ILam afraid to go 1nto his service again,
lest he should again take out a warrant against me.” He further admitted
that plaintif had asked him to leave Bhimji Jivan and join his shop
according to the agreement but he had declined, and that Mr. Bhaishankar
bad told him that in’ any case the criminal case was withdrawn.
Mr. Bhaishankar (plaintiff’s solicitor) also deposed that the withdrawal of
the proceedmgs in the Police Court was no part of the consideration of the
agreement 'A. * The abandonment of those proceedlngs had been deter-
mined independently of the agreemenb and I told thls $o- defendant before
he signed the agreement.”

 During the course of the argunment at the' bar it was admitted that
the allegation in the 6th paragraph of the plaint, that on the [708] date
of the agreement the charge against defendant was dismissed by the
Magistrate, was incorrect ; and that, asa fact, the proceedings in the Police
Court were not closed till 15th February,. 1893, when the complainbt was
digmissed, as complama.nt did not call his witnesses. It was stated that
the' ob]ect of this delay was in order that Bhimji Jivan should nobt at
that time get an 1nk1mg of the agreement between plaintiff and his employee
{defendant).

' Ob the above fa.cbs I have to declde Whef,het plalnt.xff ig eu(nbled iio
the m]unctlon prayed for. : SR R

In the Oth paragraph of the plamt the claun for the injunction is
based:on the negative icovenant in the agtéement by the defendant not to
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Work as ‘a cubter or: tailor’ on his own account, or.to . serve any obhet‘
milliner in either of those capacities. ' But in the argument it was conceded.
by the learned counsel for the plaintiff - .that he could not directly rely on
the latter portion of the fifth paragraph: of the agreement, for the plaintiff
bad not dismissed the defendant, and, therefors, the state of things confem-,
plated by the parties mt that paragraph -bad not arisen; but be relied
on the negative covenant in the fifth paragraph as md!recbly showing.
the intention of the parties, and on illus. {d) of s. 57, Specific Relief Act
(I of 1877). He'also referred to the remaks of a DlVlSIOD Bench of the
Calcutta High Court in the- Brakmaputra.Tea Co., Limited v. Scarth (1)
as showing that the presenb agreemenh would not be void under s. 27 of
the Contract Act. 3

1 think thab this last:contention is sound. Whether, in the event
of the plaintiff dismissing defendant after taking him into his employ, any
question would arise as to the applicability of 5. 27 of the Contract Act
(IX of 1872) is another question.: “At present all that'we are concerned
with is the covenant on the part of the defendant that he would serve
plaintiff exclusively for the period of ten years from 1st February, 1893.
Thatis a lawful agreement.: Specifi¢c Relief Act (I of 1877}, s. 57, Illus.(d),
shows . that if .B. contratts with ‘A2 that he will serve him faithiully
for twelve months as a clerk; A is entitled to 4n injunction restraining
B from serving a rival house as [709] clerk. Sohere defendant contracted
with plaintiff to serve him as cutter for ten vears from 1st February,
1893 : why should plaintiff not obtain an injunction restraining defendant:
‘from serving a rival milliner as cutter during that pericd? - ;

It may be doubted whether in England the plaintiff would succeed.
Thus to take thecase of Whitwood Chemical Co. v.. Hardman (2}, defend-

"ant covenanted fo bé the plaintiff’s manager for a term of vears, and.

during that period to give tbe whole of his time to the plaintiff’s busi-"
ness, Yet he was endeavouring to set up within the district a rival
corzpany to work the very same patent the plaintiffs were making, and
was devoting part of hie time to the business of that rival company. The
Court of appeal held that plaintiff’s remedy was not by injunction. Lind-:
ley, L.J., admitted that every agreement to do a parficular thing in oue '
sense 1nvolves a negative, He said {pp. 426—497) :—

"Ik involves the negative of doing that which is inconsistent wu:h
the thing vouave to do.........but it does not at all follow that because a .
person has agreed to do a particular tbmg, be is, therefore, to be restrained .
from _doing everything else which is inconsistent with it. The Court has -

_ never gone that length, and I do not suppose that it ever will. We are-

dealing here with a contract of a particular class. It is a contract involv-
ing the performance of personal service, and, as a rule, the Court does nok
decree specific performance of such contracts. That is a general rula.
There has been engrafted upon that rule an exception, which is explained
more or less definitely in Lumley v. Wagner {3),~—that is to say, where a.
person has engaged not to serve any other master...... the Court can’ lay
hold of that and restrain him from so doing......... and the principle. does '
not depend upot whether you Have an actual negative clause, if you-can.
say that the parties were eontracting in the sense that one should .not do-,
th;_s or the other-—some speelﬁc thmg on which vou ¢an pub your ﬁnger ‘
“i * But there is'this f6' ba' cousidered. . What are we to say in this,
artxcular case ? Wba!; m]unctlon can be granted in this [710] pa.rtmular

<5 1(1) 11:C. 54_5,(550),., 3 (2),1’3‘;R'., (1891), 2 Ch. 416, . (3) e Degr..M. and: 6.604..1
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ease which will riot be, in substance and effect, a decree for ‘specific per-
formance of this agreement ?- I appears tu me the ‘difficulsy of the
plaintiffs is this, that they cannot suggest anything which, when examined,
does not amount to this, that the man must either be idle, or speclﬁca.lly
perform the agreement into which he has entered: -~ Now there, it appears
to me, the case goes beyvond Lumley v. Wagner...... The principle is thab
the Court does not decree’ spscific parformance of confracts for personal
servme, and the question is, Whehher there is a.nytbmg in hhxs case Whlch
" takes it out of that principle.”

The Liord Justice held that pla.mtnﬂs failed to show that there was
some recognised exception in the particular .case, and afber expressing
agreement with Jessel, M.R., about there being no very definite' line, and
w1tb Fry, L.J., that cases of bhls kmd are not to be’ extended he procaeded
{p. 428) —

*'I confess I look upon Lumley v. Wagner rather as an anomaly to’ be
followed in casos like i, but an ancmaly which it would be very dangerous
to extend. I make that observation for this reason that I think the Court,
looking at the matter broadly, will generally do-much more harm by
attempting to decree specific performa,nce in cases of personal service than
by leaving them alone ; and whether it is attempted fo enforce these con«
tracts directly by a decree for specific uerfmma.nce, or indirectly by an
injunetion, appears to ms to be immaterial. It is on the ground that
mischief will ba doue to one af all events of the parties that the Court
deelines in cases of this kind to grant an injunction, and leaves' the
aggriaved party to such remedv ag he may have apart from the extta.ordl-
nary remedy of an injunetion.” :

. Now in the present ease before me the object of the agreement was
to detach the defendant from the rival shop of BhimjiJiran and to engage
his services for the plaintiff’s shop for ten years. Plaintiff asks for an
mjunctxon which will amoun$ to this, either defendant must be idle for the
remaining periol of ten years, or else he must specifically perform his
agreement to serve the plaintiff ab a fixed salary till 1st February, 1903.
I:[711] think I bave said enough to show that, according to the principle
guiding the Courts in England, plaintiff would not be entitled to the exhra-
ordinary remedy of an injunetion.

But in India we must follow the words of the Sﬁatut‘.e No doubt
under &. 56, cl. (f), of the Specific Relief Act an injunction cavnot be
granted to prevent the breach of a contract the performance of which
would not be speclﬁeallv enforeed ; and under s. 21 () and {g) a contraeb
of personal service cannot be specmcally enforced, nor can a contract the
performance of which involves the performance of a continuous duty,
extending over a longer period than three years from its date. Bub s 57
specifieally provides for this dlfﬁculby 1t runs :—“Notwithstanding s. 56,
el ((). where-a conbract comprises an affirmative agreement to do a certain
act, coupled with a negative agreement, express or implied, not to doa
certain act, the eircumstance that the Court is. unable to compel specific
performance of the affirmative agreement shall not preclude it from granting

an injuaction to perform the negative agreement ; prov:ded that - tha_

apphca.nh hags not failed to perform tbe confract so far as it is bmdmg on
him,” ' Here the plaintiff can say,’ I was quite willing to receive the
Rs. 1. 950 and to reconvey to defendant the mortgaged ‘property. ‘T have
always been willing to receive defendant into my service and give him the
~salary agreed. upon. The ‘citcumstance that the Court.is. anable fo

. VS
D83 '

1895
JULY 19,

ORIGINAL
CIviL.

18 B. 702. .



189%
- JuL¥ 19,

JORIGINAL
Crvir.

18 B. 702.

¥

18 Bom. 712 .- INDIAN DECISIONS; NEW SERIES /.. [Yol

directly’ compel specific performance of the afﬁrma.tlva a.greement by
defendant that he shall serve me as cubter for ten years from 1st Fobraary,
1893, does not preclude it from indirectly compslling specific performance
of that agreement by granting an injunction to defendant to perform the
implied negative agreement that he w111 not during that period serve any
body else as eutter.”

The contention seems sound. I agree with Handley, J., (Madms
Baitlway Company v. Bust (1)) that to hold the contrary would make 8. 57
of the Act & nullity. The Court, therefore, is not on aceoun’ of the above
considerations pracluded from granting the injunction prayed for. Buf
the question still remains whether the Courtis bound to grant the
injuncticn.

[712] Now Doherty v. Allman{2) was lshe case of a lessee for along
term of years who had covenanted o maintain cerfain store-houses, .It
became necessary to repair them, and be thought it would be beneficial
fo convert them into dwelling-houses, which would much increase their
value, and wasg proceeding to do so, when the lessor filed a bill to restrain
him alleging waste. The Vice-Chancellor of Ireland granted the perpetual
injunction. This was reversed on appeal, and the House of Liords sustained
the decision of reversal. Lord Cairns, after assuming in the lesssor's
favour that the covenant ought to be read literally as a covenant to maintain
the stores as stores, proceeded to show the distinction between the case in
which there is a negative covenant and the Court has no discretion fio
exercise, and the case in which there is only an affirmative covenant of-
such a character that a Court of Eguity, although it could not enforce
affirmatively the performance of the covenant, may in special cases
interpose to prevent that being done which wounld be a departure from,
a.nd_viola,bion of, the covenant. But he showed that in. that case there

.come in considerations which do not occur in the case of a negative

covenant, and there are different matters which tbe Gourb of Equity will,
under these circumstances, take into its view. ' It will cons1der, for

~example, whether the injury which it is asked to restrain, is an injury

which if done cannot be remedied. It will consider whether, if done, it can
or cannot be sufficiently atoned for by the payment of a sum of money in
damages. It will ask also this question,—Suppose the act to be done,
would the right to damages for it to be decided exhaustively, once and for
all, by one action, or would there necessarily be a repetition of actions for
the purpose of recovering damages from time to time ?* Those are matters
which a Court of Equity would well look to, and on the other hand a
Court of Equity would look to this:* If we interfere and say, in aid of
this affirmative covenant, that something shall not be done which would
be a departure from it, no doubt we shall succour and help the plaintiff
who comes for our assistance. - But shall we do that ? ~Will the effect of
our doing that be to cause possible damage to the defendant very much
grea.ter than any possible advantage weo can give to the plaintiff ? [7113]
Now in a éase of ‘that kind, where there is an amount of discretion which
the Court must exercise, those are all considerations which the Court will
carefully’ entarta.m before it decldes how it w111 exercxse its olscretlon

“(p. 720—1).

'

o 0f course the . clrcumsta.nces of the a.bove cage are not on all’ fours
wxbh the clrcumstances of the present case, buh the prmclples laxd down

w18 o e SRR (2)3Ap."Ca.:'109.‘ o
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show how very careful the Court shouldbe in the. speecial case of an

1n]unctton to prevent the violation of an affirmative contract by restrain--

ing the breach of an 1mnhed negative covenant. . This was brought out by
Sir W.. Page-Wood, V. C., in Ppto v. Brighton and Uckfield, &o., Railway
Oompany(I) He sald [p. 486) : " If there was a distinet negative contract
in this agreement......the Court might fasten upon that, and separating
that {rom -the rest of the agresment, might enforce specific performance
of that coatract; but when a plaintiff comes into this Court upon an
agre}ement,' which does not contain any such direct negative clause,
and where you must infer the negative from the necessity of the

case, the instances in which the Court has found it possible to act are’

very few and epecial.”” As was said by Wilson, J., in The Shamnugger
Jute Factory Company v. Ram Narain (2) * the granting of injunctions is
now regulated by ss. 54 and 55 of the Specific Relief Act (I of 1877},
But those sections have never been understood as inroducing new prin-
ciples of law into India, but rather as an attempt - to express in. ganeral
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terms the rules acted upon by Courts of Equity in England, and long |

since introduced in this country, not because they were English law, but
because they were in accordance with equity and good conseience. It is
necessary, therefore, to enquire on what principle the Courts have acted
in England and in India........ .The principle is well settled that in granting
or withholding an injunction. the Courts exercise a jndicial discretion,
and weigh the amount of substantial mischief done or threatened to the
plaintiff and compare it with that which the injunction, if granted, would

“inflict upon the defendant. 'The doctrine is Ve'ry clearly explained in’

Doherty v. dilbman (8).”

.~ [714] AsT have already shown, s. 57 of the Specific Relief Act (T of
1877) does in some respects apparently depart from principles which gulde
Courts of Equity in England. But the general principle remains that in
granting an injunetion the Court must exercis_e ity diseretion. Section 22
of the Specific Relief Act provides that ' the ]urlsdmtlon to decrea specific
performance is dlscretlonary, and the Court is not bound taq grant such
relief merely hecause it is lawful to do so ; but the discretion of the Court
is not arbitrary, but sound and reasonable, guided : by judicial principles
and capable of correction by a Court of appeal.” The same holds
good for injunctions (s. 52); and thisis particularly so in the gpecial case
where specific performance is indirectly sought by the enforcement of an
implied negative covenant. Even in Lumley v. Wagner (4), where there
was held to bs a direct negative covenant, the plaintiff was only held to
be ‘entitled to the benefit of the principle of law, because looking at the
memts and tshe clrcumsbances of the case he wag in the right.

.-+ Now what are the cxrcumstanees here ? These have to be considered
independently of tha legal considerations. In Nusserwanyi Merwangs
Panday v. Gordon(5), Sargent, J., doubted much whether the merits of
the case would not preclude the mt:erference of the Court on behalf of the
plaintiffs, “This contract (he said) “is certainly not one which, to use
the languags of Liord - Cairns in Eley v. Positive Government Security Life
Assurance Company(6), 'ought to: receive any special -favour from the
Court” "In the’ present case the contracht was an arrangement made to

deprive Bhimji Jivan of defendant’s services and transfer them to plaintiff

(1) 1 H.-and M- 468. (2) 14 0, 189, {199, 200). (8) 3 Ap. Ca. 709.

(4) 1 DeG M. and G. 633.. (5) 6 B. 266 (284), {6) 1 Exch. Div. 20,
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. .
for ten years at a salary of Rs.’37 a month, no’ provision béing ‘made- Tor
any increase of salary during all those vears. * It was a dodge of Callian
Moti to injure a rival millifier, and to keep that rival in the ‘dark as long
as 'possible.. The proceedings in the Police Court weré not formally
withdrawn when the complainant had fully determined to withdraw
them.” I doubb, to use the language of Lord - Hldon “in Smith wv.
Fromont(1), whether 1 would nob be degrading the dignity of this Court by
interfering in the way that plaintiff asks, and [T45] by compelling defend-
ant o leave Bhimji Jivan and sit idle or else work in plaintiff's shop. I
see no reason why the plaintiff should not have had resort to the ordinary
remedy of damages. The assessment thereof would not be impossible.
Defendant bad previously served in plaintiff’s shop. Plaintiff can calcu-
late the difference in his profits owing to defendant’s ubsence, and thers
would be no diffieulty with regard to the damages for future years up to
1903 (see judgment of Kay, L. J.;, in Ryan v. Mutual Tontine Westmin-
ster Chambers Association (2).

Again, I take it that though s. 57 mcludes the words " notwith-
standing s. 56, ol. (f), (that is *'an injunction cannot be granted
to prevent the breach of & contract the performance of which would
not be specifically. enforced’’) still the disrection of the Court, which
must always- be exercised before granting an ivjunetion {s. 52), must be
the discretion set forth in  s.. 22, which recites cases in which the
Court may properly exercise a discretion not to decree sneclﬁc perform-
ance. 1t is true ‘that s. 56, cl. (f), speaks of contrachs the performanca
of which would not be specifically enforced, .but s. 57 says that

* the eircumstance that the Cou)t is unable to compel specific performance
of the affirmative agreemenb &> - This apparently relates to s. 21, which
treats of contracts which “cannot be specifically enforced.” Section 57 can
hardly mean that thongh the Court would not in the proper exercise of its
diseretion (as explained in s. 22) decreo specific performanee of a contract,
though it would be lawiul to do so (as' explained in's.-21}, yet when in-
directly decr»eemg spnclﬁc performance by ‘granting an injunction under
8. 57, and exercising its diseretion as provuied by s. 52, the Court must
not be guided by the rules lald down m g, 22 a8 to the exerclsa of its
dlsoreblon :

- Now the very ﬁrst case glven in 5. 22 as one in, whlch the Courf; may
pronerly exercise a discration not to decres specxﬁc verformance is * where
the circumstances under which the contractis made are such as to give the
plaintiff an L7416} unfair advantage over the defendant, fhough there may
be no fraud or misrepresentation on the plaintiff's part.”’ - Here no doubt
defendant was informed, before he signed the a.greement that the pro-
eeedings in the Police Court were to be withdrawn. Butb as a fact they
were not withdrawn till at least fiftesn days afterwards. The parties were
not really on equal terms. Defendant was beavily, in debt to the plaintiff
and he was also on bail under a serious criminal cbarge. He was told
that it had been determined o withdraw the'eriminal charge (which as a
fact was kept pending for fifteer days), and that this would be rno parb
of the consideration of the proposed agreement, which . was that if be
within: eight. days. paid Rs. 1,950 for his morbga.ge-debb of Rs. 2,500, the
mortgaged property would be reconveyed to him, and- he ‘on.his part way

o covenant to serve plamtlff as a cutter for ten yea.rs on a ﬁxed sa.lary

(l)ﬂBwan. 939, U @R (1893) 1°nI 116, '
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of Rs. 37:a month.. It.is nob asserted thai defendant was provided: with
funds, or that ' there was any likelibood of his producmg Rs. 1,950 within_
eight days. ' Itis admitted that defendant has not paid-the money, and
plaintiff is thus relegated to his original remedy under the mortgage bond.
Plaintiff is thus not damnified. 1t is not a case in which the Court, while
refusing to take any action, is unable to leave the parties in their original
position. I should be doing more mischief by forcing defendant to remain’
idle $ill 1st February, 1903, or to join plaintiff’s shop, than by Ieavmg the
parties alone.

For these reasons, 1 hold that the contrach is not voxd and though
the Court is not precluded from granting the injunction prayed for, still
in the exercise of a sound diseretion: I should refuse to grant it; and I
aceordingly do so refuse, and dismiss the suit with costs.

Attorneys for the plaintiff :-—Maessrs. Bhaishankar and Kanga.
Attorney for the defendant :—Mr. Balkrishna V. N. Kirtikar.

. 18 B. 7117.
{747] ORIGINAL CIVIL.
Before Mr. Justice Starling.

Router (Plaintif) v. FETTERLE. (Defendant)® (21t July, 1894.]

Civil Procedure Code (XIV of 1882), s. 491—Claim made by defendmtfor compensauon
for arrest—Claim for compensation made by defendant in a summary suit when
- defendant has not got leave to appear and . defend—Cross claim when allowed—
. Bet-off — Pr acmce—-—Pracedwe-—Summary suit—Civil Procedure Code (XI1V of 1882),
ss, 532, 533,
Ina summary suit, if a defendant has been arreated before judgment .aud
" claim compensation for such arrest under s. 491, he is entitled on that ground to:
“apply for leave to defend the suit, and, if '3 prima facie case is made out, leave
to defend should be given,
Under the Civil Procedure Code (XIV of 1882} & cross claim made by a de-
. fendant against a plaintiff caanot, in ordinary cases, be set up as a defence,
except when it arises out of the very transaction sued upon andis in the nature of
a set-off, but the special cress claim provided for by s. 491 of the Code, v:z., a4
claim for compensation for arrest on insufficient grounds, may under that secbwn.
be taken into account in any suié, and the amount awarded as compensation be’
awarded in the dectee and thus pro tanto ba a defence to the plaintiff’s clalm m“
the suit.

. SUMMARY smt under chao XXXIX of t;ha Oml Procedure Oode,
(Act XIV of 1889).

The plaintiff sued the defendant tc recover Rs. ‘5, 874 5- 6 due upon a:
promissory note passed by him on the 2ad October, 1898. The plaint was
filed on the 30th May, 1894, and on the same day the plaintiff applied for
arrest before judgment against. the defendant.  The application.. was
granted, and the defendant was arrested on the 31st May, 1894. Hoe,
remained in jail for ten days, and on the 11th June he showed cause:
aga.mst the arrvest, and was set at liberty. .

On the L3nh June the summons in thls suif was served ‘upon the

days from the summons On the 23rd instant he apphed in chambers for

S oi%Suit No. 353 of 1894, i is
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