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_Before Mr. Justzce Bayley (Actmg Chzef) Justice) and Mr. Justzce Starlmg
L Acting)..

ALTER CAUFMAN AND OTHEBS (Appellants) v. THE. GOVERNMEN'! OF
BoMBAY (Respondent) [9th August, 1894.]

JHabeas corpus—~Forezgners~Act III of 1864, validity and application of—Powers of
legislation of the Governor General in Council—Indian Councils’4ct (Stat. 24
" and 25 Vict,, c. 67}, 8, 22-—Crim, Pro. Code (X of 1882}, s. 491—Warrant lo. arrest
and imprizon—~Form of warrant—Service of warrant— Procedure, -

Ga the 3rd July, 1894, certain foreiguers resident in Bombay havmg been
arrested by the polica and sent to jail under warrants issued under ss. 8and 4 of
Act ITI of 1864, they applied to the High Court and obtained a rule misi under
§. 491 of the Criminal Procedure Code (X of 1882) and under 8tat. 31, Car. If,
c. 2 (Habeas Corpus Act), - calling on the Superiutendent of the Jml to ehow
cause why they should not be set at libérty, In the affidavits filed in show-
ing cause against the rule the only reason suggecl:ed for their arrest was that shey
were connected with loose women residing in a certain district- of Bombay. It
wasg contended for the prisoners that their arrest and imprisonment were illegal,
(1) inasmuch as Act IIT of 1864 was wulira vires of the Indian Legislature ;
{2) that the Act being intended only to secure the * peace and security” of British
India was in this case improperly applied.

[637] Held (1) that Act IXI of 1864 was nob ultra vires of the Governor~
Greneral of India in Council ;

(2) that it was rightly applied in the case of the foreiguers in guestion,
although their residing in Bombay may not have been hkely to have aﬁected or
endangered the peace and security of British India,

Per STARLING, J.—8ection 3 of Act IIT of 1864 gives the fullest power to che
Government to order any foreigner to remove himself from British India. The
‘Government is the sole judge of what is necessary for the peace and security of

- 'British Tudia, and if it acted in accordance with the letter of the Act the Coutt
. could not inquire into the sufficiency of its reasons for so acting. .

A separate warrant was issued in the case of each of the foreigners in question
and all were in the same form. 'The warrant directed the person. whose name
appeared in it forthwith to * remove himsell from British India by sea,” and is
further contained the following words : —** All officers to whom ‘this order may
be communicated are required to see that it is duly obeyed, and in the event of
-itg being infringed to apprebend and detain the said:( - } in safe
‘custody in the jail of Bombay under s. 4 of the said Act, until he shall be law-
fully discharged therefrom.” Hach warrant was s1gned by the Sacretary to
Government and was directed to the Commissioner of Police and- fo the

, Superintendent of the Jail.

.= Held that the warrants were not vaild warrants for the following reasons 1—

(1) They were irregular in that they contained an order to the person named in
‘them to do a certain thing with a further conditional order:for his imprisonment
in the event of his not doing it. Thete ought to have been a separata order to
-each prisoner to remove himself from British India, which order should have been
duly secved upon him. Then, in case’ of his refusal or reglect to comply with

.its terms, there ought to have been a further order by tbe Governor in Council
authorizing his arrest and deteuntion in jail.

- (2) The persons named in them wera not indicated with sufficient certainty

:and partioularity. The warrants dontained no descnptwn of the persons against
whom they purported to be directed, and did not give their place of residencs,

{3) By reason of the duectmn contained in them thab the persons namsd in

‘them were to remove themselves from British India by #ea to the places men-

tioned in the warrant, The parlicular route to he specified under s. 8 of Act

IIT.of 1864 is intended to be a route in British Indis, and not a routs beyond

" %7 ‘the high seas. The :Government ‘has 'no Jurlsdmuon to direct & .person’s
movements at sea beyond the limits of three miles from the shore, )
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(4) (Per STARLING, J.)—The warrants were a.lso defeotive inasmuch ag ther
bore no seal.

[R 11 Cr. L. J, 570=8 Ind. Cas. 187=23 P, R. 1910 Cr.=85 P. L, R. 1910.3

 APPEAL from an order made by Farran, J.

The appellants and two others, who were foreigners remdmg in.
Bombay, were arrested by the police in Bombay on warrants issued under-
Act TII of 1864, ss. 3 and 4, on the evening of the 3rd [688] July, 1894.
On the following day an apphca.tlon was made on their behalf to Farran,
J., who issued a.rule misi, under s. 491 of Act X of 1882, and under-
Stat 31,Car. I, c. 2 (Habeas Corpus Act} calling on the Supermtendent of
the Jail to show cause why the prisoners should not be set at liberty. On
the 9th July the rule came on for hearing, and- after argument Farran J
as to the five appellants discharged the ruls (1). From this order of
discharge the present appeal was filed.

From the affidavits it appeared that on - .the 11th June the Commxs-
sioner of Police handed over to an Inspector of Police seven warrants
purporting to be issued by the Governor of Bombay in Council, under
8s. 3 and 4 of Act III of 1864 .and signed by one of the Secretaries to-
Government and dated the Sth June. Fach of the warrants was-made
outi in the name of one of the prisoners. The Inspector was directed to
show fto each of the said persons the warrant applicable to bhim, and
to have the contents thereof read and explained to him.

" The warrant made out in the name of the first appellant was as
follows.. The warrants for the obher prisoners were exactly similar, except
that two of them dlrected removal * by sea to Roumania” and one ‘ to
Austria” and one “ by sea to Adrianople

* Warrant.

“In exercise of the power conferred by s. 3 of Act I1I of 1864, the
Right Honourable the Governor of Bombay in Council is pleased hereby to-
direct that Alter Caufman alias Alter Goolyk do forbhwﬂ;b remove hlmself
from Brmsh India by sea to Odessa.

“* And all officers to whom this order may be communicated are requlr-
do to see that it is duly obeyed; and, in the event of its being infringed, to
apprebend and detain the said Alter Caufman alias Alter Goolyk in safe-
custody in the jail of Bombay under s. 4 of the said Act, unfil he shall be
law(uily discharged bherefrom

* By order of His Excellency the :

. Right Hon’ble the Goverpor in Couneil,-
“ (Signed) W. LEE-WARNER..
Polztzcal anartment :

* Bombay Castle, 8th June 1894.”

- {6391 On the 17th June the Inspector of Police went to a house in-
Bombay which was used by the prisonera and others as a club and there-
carried out (as he alleged) the above orders.

The following paragraphs of the affidavit of the Inspector of Police-
sbate the subsequent proceedings :—.

*4. On two or three occasions after that 1 ‘went to the same club
and found the above-named persons there, a,nd I warned them again thab

(l) !l‘he cage as to the remammg two prlsoners was a.d]outned. They were subse-

" guently, d:schargeﬂ on the ground of miorma.hty in the wa.rrant w:th tegard to their-

names, : R R
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they must comply with the orders of Government to depart from British
India. They then appeared to understand what the orders were, but said
they had no money to enable them to buy their passage.. They all speak a
littie English, Jay Hussel alias Hdell Chusel speaks English fairly well.
“85, I reportad to the Acting Commissioner of Police that they had
failed to leave Bombay, although they had had an opportunity of doing -

I was then ordered by the Aetmg Commigsioner of Police to arrest
the above-named persons in pursuance of the said warrant. I accordlngly
attended with four Buropean constables at the said club on the evening
of the 3rd July, at eight o’clock in the evening, and showed the warrants
again to and arrested the above-named seven persons. Ag it was late thaf
evening I detained them in the police lock-up—three of them at - Girgaon
and four of them at Nesbit Liane, and the next day, in accordance with
the terms of the said warrant, T made them over, with the several war-
rants applieable to them, to My. Alfred George Mackenzie, the Superin-
tendent of Her Majesty’s Common Jail, at the said jail.

6. It is true that I declined to give copies of the warrants, and
that I referred the parties, who asked me for ‘copies, fo the Acting
Commissioner of Police.

© 7. T have been in the B Division for two years. The above-named
seven persons lived within that division.” They are all known to me as
being connected with the loose women who live about the mcmzty of Foras
Road and Cursetyi SuLhZajz Street.”

The passage italicised in the seventh paragraph was the only indi-
cation in the affidavits of any cause for the arrests.

The matter came on before Farran, J., who after argumenb discharged
the rule., From that order the present a.ppeal was brought. It was heard
on the 3rd August,

The preamble of Act IIT of 1864 and ss. 8 and 4 of that Act under

: Whlch the arrests wers made are as follows :—

* Whereas it ig expedient to make.provision to enable the Government
to prevent the subjects of forelgn states from residing or sojourning in
British India, or from passing hhrough or travelling therein, without the
consent of the Government ; it is enacted as follows :(—

8. The Governor General of India in Council may, by writing, order
any foreigner to remove himself from British India or to remove himself
therefrom by [640] a particular route to be specified in the order ; and any

Local Government may, by writing, make the like order with reference to .

any foreiguer within the jurisdiction of such Government.

“4, If any foreigner ordered to remove himseif from British India,
or ordered to remove himself therefrom by a particular route, shall neglect
orrefuse so to do; or if any foreigner; having removed bimself from
British India in consequence of an order issued under any. of the provi-

sions of this Act, or having been removed from British India under any -

of the said provisions, shall wilfully return thereto without a license.in
writing granted by the Governor General of India in Couneil or by the Loeal
Government under whose order he shall have removed bimself or been
removed, such foreigner may be apprehended and detained in safe custody
until he shall be discharged therefrom by order of the Governor General
of India in Council or of the Liocal Government within whose jurisdiction
he shall be so apprehended or detained, upon such terms or conditions -as
the said Governor General of India in Council or Local Government shall
deem sufficient for the .peace and security of British India and of the
allies of Her Majesty, and of the neighbouring princes and states.”
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For the appellants lh was contended that their arrest Was illegal on
the following grounds :—

1st.. . That Act III of 1864 was mvahd bemg ultra vires of the Indian
Liogislature.

2nd. That the Act was in thls case improperly applled
‘8rd. That the warrants were irregular,

Kzrkpatrzck for the appellants.—This Court may consider the validitv
of an Act of the Indian Legislature— Empress v. Burah(1)}, and 1 contend
that Act III of 1864 is invalid, being ultra vires, and that orders and
arrests made under it are illegal. The Indian Legislature may not exceed
its powers (see per Liord Selborne in the Queen v. Burak (2)). It ig croated
by Statute and has no powers except those given to it by Statute. Those
powers are prescribed by s. 22 (3) of the Indian Councils Act (Stat.
[6241] 24 and 25 Viet, c. 67). That section explicitly declares how far
the Actsof the Indian Legislature shall eperate. They may control or
supersede Acts of the Local Legislatures, but the seetion gives the Indian
Legislature no power to econtrol or sugersede an Act passed by the English.
Parliament, and it expressly forbids it to make any law “which shall repeal
or in any way affect’” (4) any provisions of Stat. 21 and 22 Viet,, c. 106.
Section 64 of this latter Statute (5) provides that; ‘all Acts and provxslons

(1) 30 63. . ‘ (2)51 A 178 (193) 4O 1‘72 (180).

. _{8) The following is the material portion of 8. 22 of the Councils Act (Stat, 24 and’
25 Viet., ¢.67) :— -

Section 22.—The Governor General in Council shall have power at mestings for the.
purpose of making laws and regulations as aforesaid, and subjeet to the provisions herein
contained, to make laws and regulations for repealing, amending, or altering any laws
or regulations whatever now in force or hereafter to be in force in the Indian territories
now under the dominion of Her Majesty, and to make laws and regulations for all’

. ‘persons, whether British or native, - foreigners or others, and for all Courts of justice

whatever, and for all places and things whatever within the said territories, and for ail:
servants of the Government of India within the dominions of princes and states in
alliance with Her Majesty ; and the laws and regulations so to be made by the Governor
General in Council shall control and supersede any laws and regulations in any wise
repugnant thereto which shall have been made prior thereto by the Governors of the
Presidencies of Fort St. George and Bombay respectively in Council, or Lieutenant
Governor in Council of any presidency or other territory for which a Council may be
appointed, with power to make laws and regulations, under and by virtue of this Act.
Provided always, that the said Governor General in Council shall not have the power
of makmg any laws or regulations which shall repeal or in any way affect any of the
provisions of this Act: |

. Ot any of the provisions of the Acts of the 3 and 4 Will, IV, o. 85,and of 16
and 17 ch., c. 95 and 17 and 18 Vic., ¢. 77, which after the passing of this Ac(s shall
remain in force, -

Or.any provisions of the Act 21 and 22 Vio.. ¢, 106, entitled ** An Act for the better
GOVernment ot India,” or of the Actof 22 and 23 Vic., . 41 to a.mend the same B

or which may affect the authority of Parliament, or the constltutlon and rights of the
East India Company, or any part of-the unwritten laws or constitution of the United
Kingdom of Great Britain and Ireland, whereon may depend in any degrse thae allegi-
ance of any person to the Crown of the Umted Kingdom, or the soverelignty or dominion
of the Crown over any part of the said territories.

(4)° As bo the meaning of these words, see per Sargent, .y m the Queen v. Beay (7
B, H. 0. R.-Cr. Ca. 27).

(5) Stat. 21 and 22 Vict.,:c. 106, is the Statute passed in 1858 by which the Govern:
ment of India was transferred from the East India Company to Her Majesty, and is
entlﬁled “An Act for the better Govemment of India.”

. 'Section 64.—Al Acts and provxsxons now in force under charter or otherwise con--:

‘cerning India shall, subject to the provisions of thie Act, continuein force, and be con-

strued as referring to the Secretary.of State in Council in the place of the smd Gompa.uy '

and the Court of Direciors, and Goutt of Proprietors thereof; &c., &e, T I
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Bow in force under charter or otherwise concerning India shall . .. 189%
continue in force.” English law was then and is now in forcein the: Ava. 9.
Prosidency towns (see 6 Beng. L. R. abt pp. 438-9 and pp. 446-7 and -
[642] seo 4 Bom. H. C. Rep. 31—39). Magna Charta, the Petition of CROWN:
Rights and the Habeas Corpus Act are essential parts of English law ; SiDE.
{see per Norman, J., at p. 451 of 6 Beng. L.R.); therefore, these Statutes 18 B“;w .
as part of that law were in force: they are, therefore, Acts expressly DT
continued in force by that section. But Act III of 1864, which allows
arbitrary imprisonment and refuses a trial in open Court and gives no:
opportunity for ‘defence, supersedes and practically. repeals these Achs.
Therefore the Indian Legislature by Act III of 1864 assumes bo itself with-
out authority the power of superseding English Statutes and also infringes
8. 64 of 21 and 22 Vie., ¢. 106, which it was expressly forbidden to do by:
3. 29 of the Councils Act.: Act TII of 1864 is, therefore, ulira wvires and
invalid. - : : ~ S g ‘ E :
It is also ultra vires and invalid under ‘the last clause of s. 22 of the
Qouncils Act ag it affects ' part of the unwritten law and constitution of
the United Kingdom, whereon may depend in any degree the allegiance of
any person to the Crown.” It is true that Acet III of 1864 only refers to
foreigners. But under this provision an Act may- be invalid although it
relates fo persons who owe no allegiance to the Crown. For the test is,
does it affect (not allegiance but) the constitution. Does it affect any
part of the constitution on which the allegiance of any person depends in
any degree? It will hardly be denied that the allegiance of Englishmen
depends largely on the careful observance of the right to personal ireedom,
excopt on convietion of an offence after fair and open trial. This is con-
clusively shown by Norman, J., in bis judgment in Ameer Khon's case (1)
ab p. 451 of the report. That right is an essential pars of the constitution.
Bus the constitution does not limit that right only to British subjects,
but extends it to all who live within its protection {(see pp. 443-4 of the
report). Act III of 1864 takes away that right altogether from foreigners.
Therefore in its dealings with foreigners it affects a part of the constitution
on which the allegiance of Englishmen in some degree at all events depends,-
and it is, therefore, under the. Counecils Act, invalid, Fuarther it is clear
that under the Councils Act the Indian Legislature’s power to legislate
for {oreigners is precisely the same as its power to [638]) legislate for
British subjects. Therefore, in order.to ascertain if an Act as to foreig-
ners is valid, we have only to see if it could be validly enacted as to
British subjects. The test of validity is the same, as the powers of legis- -
lation are precisely the same. Act III of 1864, if made applicable to
Englishmen, would certainly violate a part of the law and constitution
whereon their allegiance in some degree depends. - See per Norman, J.,
in Ameer Khan's case, at p, 451 of the report (1). Therefore, it would be
invalid and wltra vires as to. them, and, if s0, it must also {or the same -
reason be invalid as to foreigners. Itis to be remembered that there is .
no analogy between the position and proceedings of the Hnglish Patlia-
ment and those of the Indian Legislature. Parliament being paramount’
has the power to pass any measures it pleases. Being representative it
may be presumed that its measures merely express the will of the com-
munity and, therefore, can hardly be such as to shake the allegiance of:
y‘he community. Bub whatever their nature and effect may be, they are
~ “law,” being passed by a competent legislature and can be legally enforced

(1) 6 B.L.R. 892 (450, 451), -
- 937
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The. Indian Legislature on the other ~hand is 'a non-representative
and Subordinate body exercising merely delegated and limited powers,
and it is expressly forbidden to pass any measures which may have a.
tendency to affect allegiance. Such measures if passed by ibt are not
‘law” and any attempt to enforce them is illegal. The meaning and
purpose of this limitation of the powers of a subordinate legislature are
obvious. -
Ameer Khan's case (1) will be relled on by the other side. 1It, how-
ever, was decided not with reference to the Councils Act, but with reference
to Stah. 3 and 4 Will, IV, ¢. 85, and is no authority in the present case.
Bat in any event I contend that it was wrongly decided, and ought not
o be followed.  The Judszes did not decide that case on a construction of
the Act then in force (Stat. 3 and 4, Will. IV, ¢ 85, 8. 45}, but on political
considerations. Norman, J., apparently found it impossible to hold that
under the words of that Statute the Legislature had power to pass Ach
IIT of 1858, and he, therefore, held that it could do so on the ground of
* emergency.” He held that any Act which the Indian Legislature could
pass in view of an emergency it could also [644] make permanent (see
pp. 454-5 of the repcrt), Bubt that is clearly not the intention of the.
Councils Act, which by s. 23 gives a special power in cases of emergency
to make laws which shall only remain in force for six months, If the
doctrine laid down by Norman, J., were accepted, the limitations prescribed
in 5. 22 might be altogether disregarded and the Indian Legislature could
permanently assume to itself suprems, uncontrolled and arbitiary power.
No rights would be secure, for an emergency abrogates all law and all
rights {see Phillips v. Byre (2) ; Empress v. Burah (3). Considerations of
emergency or expediency or necessiby ought not to influence Judges in-
construing the law—The King v. Wilkes (4); Queen v. Dudley (5). An
emergency -which makes it necessary for Government o overstep the law
does not justify the Courts in misconstruing the laW, but calls for an Act
of indemnity—Phillips v. Eyre (9).
Phear, J., held (p. 476 of the report) that Act III of 1858 constituted

the Governor- General in Council a Courb with full discretion to adjudicate

and with power to imprison during pleasure. The effect of that decision
ig that the Indian Legislature might give itself judicial power and assume
the power of interpreting and administering its own laws without control,
and might thus constitute itself a Court in which there should be no
trial granted, and no defence permitted,—in fact, turn itself into a new
Star Chamber. I submit that is an unconstitutional doctrine. The Indian
Legislature may not disregard what in England is deemed essential, viz.,

the separation of the legislative from the judicial functions. There is no
authority for such a doctrme and no such power is given by the Councils

Act. :
’\Iarkbv. J., in hls ]udgment apparently argued thus (p 482 of the

“report) :—"* The Legislature is only forbidden to pass laws aifecting-that

part of the constitution on which allegiance depends. But the subject’s
duty of allegiance does not in any way depend on the conduct of the
soversign towards him. He is bound to continue loyal, although all his.
rights and. liberties are taken away. Therefore, Act I1I of 1858 did nob
affect allegiance, and, therefore, the Indisn Legislature had power fo pass
it.”” . The [645]). conclusion is no- ‘doub‘a correct if the premises are

{1)'6 BL:R. 892 (451). (3 L.R. 6 Q.B. 16, (17). (3) 3 C. 63, (101),
(4) 19 How. State Trials, 1112, - (5) 14 Q.B.D, 273.
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',granted. 1t this Court accepts them as a true statement of English consti-

tutional law, further argument on this point is useless. * These. doctrines
have seldom, if ever, been heard in an English Court of Law since the
‘Revolution.

1 submit, therefore, that, having regard to the principles on which
Ameer Khan's case was decided, it ought noti-to be followed.

Next I contend that, even if Aet III of 1864 is valid, it has been
misapplied.. The whole Act was clearly intended to be applied to insure
“peace and security,” and it is not suggested that the arrest of the appel-
lants is for this purpose. - It is now apoarently applied to protect and
improve the morals of the community. That is quite ouiside the object
of the Act. Sections 3 and 4 cannot be read and construed independently
and without regard to the vest of the Act. They are part of an Act the
objecs of which is manifest. A Statute passed for one purpose ought nob
to be used for another—Maxwell on Statutes (2nd Ed.), 146, 320, &e.;
Shidlingapa v. Karisbasapa (1) ; Stephen’s Blackstone, Vol. I, pp. 72-76 {5th
Ed.). The Court will bring up the prisoners on habeas corpus or under
s. 491 of the Criminal Procedure Code to inquire into the reagons of their
imprisonment—DBroom’s Constitutional Law, pp. 110, 112, 209-10; In 7e
Omartolall (2) ; In the matter of Khattija Bibi {3). o

The warrants are bad in form. They contain both the orders of
removal and the authority to arrest. The orders of removal should have
been given in writing and should have been served separately. They exceed

the powers given by the Act. The description of parties contained in them .

is not definite. The warrants to arress should have besn separate from the
orders. ,

, Lang (Advocate General), for the Crown :—Magna Charta and the Peti-
tion of Rights do not protect from imprisonment according to law. Ack
IIT of 1864 is law in British India, and, therefore, the imprisonment
of the appellants under it is no iniringement of the former Aects. The
Indian Legislature has full power to make laws for India, and foreigners
are bound to obey theselaws. [646] The limitation on the Legislature not to
pass laws affecting allegianee, cannot apply to laws affecting foreigners,
a8 they owe no allegiance except so far as they are bound to observe the
laws they find in force. The orders and warrants in this case were

189% ,
Aua. 9.
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sufficient in form and did nob exceed the power given by Act 111 of 1864 or

infringe its provisions.

~ Kirkpatrick in reply :—The argument for the Crown is that Aet TII
of 1864 is " the law of the land,” and, therefors, Magna Charta, &e¢., is not
infringed. That, however, merely begs the question, which is whether Act
IIT of 1864 is the law of the land. That is the very point at issue, and my
contention is that Act IIT of 1864 is not law, as it was ulira vires of the

Indian Legislature. - The Advocate General then . argues that the validity |

of an Aect affecting foreigners cannot depend on considerations relating to
the allagiance of British subjects. But it is quite clear that under the
Couneils Act it does : 1st, because under the Councils Act any Act which

touches a constitutional right on which the allegiance of any person (nob

necessarily the person againgt whom the particular Act is directed) depends
is invalid, inasmuch as it affects the constitution; and secondly because
the power to legislate for forsigners is the same as the power to legislate
for Englishmen, and, therefore, any test which shows that a similar Act

. (1) 11 B. 599 (601): © U (@10.78. - (8)5 B.L.R. 557,
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would be invalid if enacted as to Englishmen is sufficient to show the in-

. validity of an Act affecting foreigners. The Acts belong to- one and the

same class, and must stand or fall ogether.
Cur. adv. vult.
J UDGMENT

August 9th BAYLEY, J.—This iz an appeal against so much of an
order made by Mr. Justice Farran on the 9th July, 1894, as discharged &
rule nisi dated the 4th July, 1894, which called upon Mr., A. G. Mackenzie,

the Superintendent of the Common Jail, Bombay, to show cause why

Alter Chaufman and four other foreigners, alleged to be illegally or im-
properly detained. by such Superintendent in the said Jail, should not be
delivered ; and by which rule nis¢ it had besn ordered that the said
Superintendent should bring up to the High Court the bodies of the said
‘five persons there to be dealt with according to law.

[647] In the memorandum of appeal filed on behalf of the said five
persons it was alleged (1) that the learned Judge. was in errorin holding
that the passing of the. Foreigners Act, IIT of 1864, was within the powers
conferred upon the Governor General in Council ; (2) that he erred in
refusing to inquire whether the presence of the appsllants did, in fact,
endanger the peace and security of British India; (3) that he erred in
refusing to inquire whether the power given by Act III of 1864 was
properly exercised in the appeilant’s case; (4) that he erred in refusing to

" make an order liberating the appellanta from 'custody ; (5) that he was

wrong in refusing to admit the appellants to bail and in referring them to
the Magistrate ; (6) that the order shoud ba set aside with costs, and an
‘order made for the appellants’ release.

" The appeal was argued before us on the 3rd instant by Mr. Klrkpa.-
frick on behalf of the five appellant foreigners, and by the Advoeate-Genaral,
who, instructed by the Acting Government Solicitor, appeared on behalf of
the Government of Bombay.

The learned Advocate-General, when the Court inquired whether the

- appellants were out on bail, informed us that four of the appellants had on

the 2nd instant leff by sea for Europe and that the appellant named
Solomon Moses alias Waxfigoor was the only one of the five appellants
now in Bombay, where he was detained under the warrant aga.lnsb hlm in
Her Majesty’s Common Jail. )
. The warrants under which the anpellanns were arrested were precisely
gimilar in form, except ag to the names of the persons and as to the direction
by which route each was to remove himself by sea.
As part of the argument on behalf of the appellants turned upon the
alleged insufficiency of the warrants, it will be convenient to give here

the one under which Solomon Moses alias Waxfigoor was arrested a.nd is

now detained in jail :—

* Warrant,

. ** In exercise of the power cobnferred by s. 3 ot Acﬁ III of 1864 tha
Right Honourable the Governor of Bombay in Council is pleased hereby
to direct that Solomon Moses alias Waxfigoor do fort.hvvlbh remove hlmseh:

“from British' India by sea to Roumania,

[648] " And all officers to whom this ordetr may be commumca.ﬁed
are requlred to see that it is duly obeyed, 'and, in the-event ‘of its being
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;nfringed .to apprehend and detain the said Solomon Moses alias Wax- 1893
figoor in-gafe cusbody in the jail of Bombay under s 4 of the said Act, Ava.9.
until he shall be lawfully dlscha.rged thetefrom. - -

ROWN:
* By order of His Exeellency the Right CSIDE
Honourable the Governor in Couneil, s

* (Signed) W. LEE-WARNER, 18 B. 636.

‘ Secretary to Government.
*_Political Department ‘ :

Bombay Castle, 8th June, 1894.
. 'I‘o
‘ The Commissioner oi Police, Bombay. ‘
* The Superintendent, Her Majesty’s Common Jail, Bombay
It was contended on behalf of the appellanfs— -

(i) That Act III of 1864, being * An Act to give the Government

certain powers with respect to forelgners, was ultm vires of the Govern-
ment of India to enact.

(i) That that Act had been improperly applied.

(iif) Tbat in any event the appellants, who had been arrested under
that Act, were entitled to a writ of habeas corpus, or to an order under,
s. 491 of the Criminal Procedure Code (Act X of 1882). t.he warrants, it
was alleged, being absolutely insufficient,

Pirst, as to the argument addressed to ﬁs, that Act 11T of 1864 was
ulira vires of the Government$ of India, and that it infringed the rights

conferred by Magna Charta, the Petition of Rights, and the Habeas Corpus
Statutes.

The right of arbitrary arrest and detentlon in prisor without a.ssxgmng
any. cause therefor, which Aot III of 1864 confers upon the Governor
Geoneral of India in Council and the Local Governments—however contrary
such right may be to the ordinary notions of .Englishmen—was not con-
ferred upon these authorities for the - first time by that Aet, and it
may be wuseful to vefer briefly to. the powers which by - legislative
enactment were granted during the present century to those who were

responsible for the government and the peace and security of British India
 and of those dwelling in it.

In the last year of the tenure of the ofﬁce of Governor of Bomb&y by
Mountstuart Elphinstone, that distingnished statesman [649] passed
a Code of Regulations, one -of which was Reg, XXV of 1827, which
ig still in force throughout the Presidency of Bombay and is entitled ‘a
. Reguiation for the confinement of State-prisoners and for the attachment
.of the-lands of Chieftains and others for reasons of State.’ = It appears to
have beén based mainly upon a previous Regunlation of the Bengal
Government, Reg. 111 of 1818 of the Bengal Code.
After reciting that ‘Reasons of State embracing the due maintenance
of the alliances formed by the British Government with Foreign Powers,
the preservation of tranquillity in the territories of Native Princes entitled
to its protection, and the security of the British dominions from foreign
hostility and from internal commotion, occasionally render it necessary to
-place under personal restraint individuals against whom there may not be

sufficient ground to institute any legal judicial proceedings, or when such
. praceedings may not ba adapted to the nature of the case, or may for other
:redsons be ‘unadvisable or improper, and that it is fit that in every case of
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the nature therein referred to the measures adopted should emanate imme-
diately from the Governor in Couneil-. . . . the following rules have there-
fore been enacted’ it proceeded to ehact first that ‘when any of the considera-
tions stated in the preamble of this Regulation may sesm to the Governor
in Couneil to require that an individual should be placed under restraint
without any immediate view to ulberior proceedings of a judicial nature it
shall be lawful for the Governor in Council, provided always that with
reference to the individual, the measure shall not be in breach of British
law, to cause such individual to be apprehended in such manner as the
Governor in Council may deem fit, and when apprehended, o be delivered.
over to any officer in whose custody it may be deemed expedient that
he shall be pluced with a warrant of commitment to such officer’s address.’
The second clause states °the warrant of commitment shall be in the
form specified in Appendiz (A}, and shall be sufficient authority for the
detention of any State-prisoner in any forfress, jail, or other place within
the zillas subordinate to Bombay.

So much of the first clause as provided that, with reference to the
individual, the apprehension and confinement therein referred [650]
to skall not be in breach of British law, was repealed by Act III of 1858
of the Governor General in Council, except so far as tne said provision
applied to Huropean British sub}ects :

By Act XXXIV of 1850, An' Act for the better custody of State-
prisoners,’ after reciting that doubts had been entertained whether State-
prisoners confined under Reg. III of 1818 of the Bengal Code could
be lawfully detained in any fortress, jail or other place withia the’
limits of jurisdietion of any of the Suprems Courts of Judicature established
by Royal Charber, and it was expedient that such doubts should be:
removed, and the powers of the said Regulation extended to all the
territories under the Government of the East India. Company, enacted
that the warrant of commitment under Reg. III of 1818 of the
Bengal Code might be directed to the Sheriff of the jail of any of the
Supreme Courts established by Royal Charter in the said territories, and
that such warranf should be sufficient authority for the detention of such
Btate-prisoner in the fottress, jail or other place mentioned in the warrant,
and by s. 8 it was enacfed that any State-prisoner thuseconfined under
any such warrant within the jurisdiction of any of fhe said Supreme
‘Courts, under the warrant of the Governor General in Council, should be :
deemed to have been Iawfully committed thereunto.

By. Act III of 1858, * An Act to amend the law relating to the arrest
and detention of ~State-prisoners,” it was enacted by s. 2 that the
provisions of Reg. IIT of 1818 of the Bengal Code, Reg. II of i819
of the Madras Code, and Reg. XXV of 1827 of the Bombay Code
ag altered by s. 1 of that Act relating to the arrest and confinement
of persons as State-prisoners should be in force within the local limits of
the jurisdiction of the Supreme Courts at Caleutta, Madras and Bombay
respectively, and by s. 3 all powers for the betber custody of State-priso-
ners which by Acet XXXIV of 1850 wers vested in the Governor General
in Council were stated to be possessed and might be exercised by the
Governor in Council of Fort St. George and the Governor in Council of
Bombay respectivaly for the better custody of State-prisoners arrested
within their respective Presidencies. ,

[651] I will next consider Act III of 1864, under the authorlhv of
which the warrants now under consideration were issued. It is entitled
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““An Act to give the Government certain powers with respect to foreig-
ners.” It contains 25 sections, but it appeared to be admitted before us
that only the firss four sections are in force in the Bombay Presidency,
the Governor General in Council not having as yet exercised the powers
conferred upon him by s. 5, of extending tba.b section and the subseguent
gections to this Premdency

The Act recites that ‘ it is expedient to make, provision to ena.ble the
‘Government to prevent the subjects of foreign Sbates from residing or
gojourning in British India, or from passing through or travelling therein
without the consent of the Government,” and enacks, by s.: 3, that ‘ The
‘Governor General of India in Couneil, may, by writing, order any foreigner
to remove himself from British India, or to remove himself therefrom
by a particular route to be specified im the order; and any Liosal
Government may, by writing, make the like order with reference to
any - foreigner within the. jurisdiction . of such Government. And by
8. 4 it is enacted that ‘If any foreigner ordered fo remove himself from
British India, or ordered to remove himself therefrom by a particular
route, shall neglect or refuse to do.so,. .. . . . such foreigner may be
apprehended and detained in safe custody until he shall be discharged
therefrom by order of the Governor General of India in Council, or of
the Liocal Government within whoss jurisdietion he shall be so apprehenad-
-ed or detained; upon such terms and conditions as the Governor General
-of India in Council or Liocal Government shall deem sufficient for the
peaca and gecurity of British India, and of the allies of Her Majesty, and
-of the neighbouring Princes and States.’

Now the points argued before us on behalf of the appellants, viz., thab
the Government of India had no power to pass Act III of 1864, and thab
such Act was in violation of Magna Charba, the Bill of Rights and. the
Haheas Corpus Acts, are the same as were urged on behalf of one Ameer
XKhan, a Enropean British subject, (who had been arrested and lmprlsoned
under Reg. III of 1818 of ‘the Bengal Code), when he apphed in the
[652] ngh Court of Calcutita for a writ of habeas corpus in 1870, and
‘when it was contended that the two Acss I have cited, viz., Act XXXIV of
1850 and Act I1I of 1858, (the formerof which Acts re-enacted the subs-
tance of Reg. III of 1818), were beyond the powers conferred on the
Indian Legislature by the Statute 3 and 4 Will, IV, c. 85, s. 48. Mr.
Justice Norman after a very lengthened argument by Mr. Anstey for Ameer
Khan and by the Advocate General for the Crown refused ‘the application
for a habeas corpus, and on appeal Mr. Justice Phear and Mr, Justice

‘Markby held that he had rightly done so, and decided that as it appeared -
that the prisoner was in custody under a warrant in the form preseribed

by Reg. III of 1818, the detention was legal, that the detention fo
be legal need only be coverad by an actually existing warrant of the

‘Governor General in Council in the form prescribed, without regard to

the lawfulness of the arrest; that by the combined operation of Reg.
IIT of 1818, Act XXXIV of 1850, and Act IIT of 1858 the detention was
legal, and that those Acts were not contrary to the powers conferred on
the Indian Tegislature by 3 and 4 Will. 1V, e. 85, s. 43—In the matier of
Ameer Khan (1),
~ Mr. Kirkpatrick strenuously contended that Act III of 1864 violated
the concluding paragraph of s. 22 of ** the Indian Councils Act, 1861 (24
and 25 Viet., e. 67) which enacts that the Governor General in Council

* {1} 6 B.L,R, 392 {459).
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shall not have the power of making any laws or regulations ‘ which may
affect any part of the unwritten laws or constitution of the United Kingdom
of Great Britain and Ireland whereon may. depend in any degree the

allegiance of any person to the Crown of the United Kingdom, or the
Sovereignty or Dominion of the Crown over any part of the said territories.”
That paragraph is word for word the same as the concluding paragraph
of s..43 of 3 and 4 Will. ' 1V, c. 85. which empowered the Governor

‘Geveral in Council to legislate for India except as to the matters therein

mentioned, and such wordsin 3 and 4 Will. IV, c. 85, s. 48, were much
relied on by the counsel for Amser Khan on the question as to uiire

-pires then before the High Court at Caleutta. The conclusion arrived at by

[653] the learned Judges in Ameer Khan's case, that Act XXXIV of
1850 and Aect I1I of 1858 were not contrary to . the powers conferred on
the Indian Legislature ky 3 and 4 Will, IV, c. 85, s. 43, seems to me a
perfectly sound one, and can well be used in support of the contention of
the Advocate-General in the present case, that Act IIT of 1864 is not in
violation or excess of the powers conferred on the Indian Legislature by
the Statute 24 and 25, Viet., ¢. 67, 8: 22. I may remark that by s. 22
authority is given to ‘ make laws and regulations for all persons whether
‘British or. Native, foreigners . and others,” words whlch are identical with
those in 8. 43 of 3.and 4 Will. IV, ¢. 85. -

, The concluding paragraph of s. 22 of 24 amd 25 Vlct c. 67, has, so
far as I can see, no. application to foreigners like the appe]lanhs who came
to Bombay for the purposes of their ‘business, and who ows, save tempo-

" rarily, no allegiance tc the Crown of the United Kingdom. Theonly duty

they owe to the Crown whilst they remain in British India is to obey the
laws i in fores in this country,
The right, the greatly cherlshed right, which Eughshmen possess in

"their native country, of residing. and travelling where they please, was

not considered by the Imperial Parliament to be compatible with the
political and prudential measures necessary for the safety of the Para-
mount Power which the British Government exercises in India. This is
apparent from the provisions of the 3 and 4 Will. IV, e. 85, for whilst
by s. 81 of that Act authority was given for His Majesty’s subjects to
reside in certain specified parts of India without licence, 8. 82 enacted
that i5 shall not be lawful for any subject of His Majesty, except the
servants of the Company and others then lawfully authorized to reside in
the said territories, to enter the same by land or to procsed to or reside
in any place or places in such parts of the said ferritories as were not’
therein before mentioned without licence from the Board of Commission:

" ‘ers, the Court of Directors, the Governor General in Couucil, or a Governor

or Governor, in Council of any of the Presidencies for that purpose
first obtained ; and s. 84 eontained this 1mporna,nb enactment—' That the
Governor General in Council shall be and he is hereby required [654]
‘as soon as conveniently may be, to make Jaws or regulations providing
for the prevenblon or punishment of the illicit entrance into or residence
in the said territories of persons not authorized to enter or reside therein.”

The provisos in s. 81 and s. 82 were repealsd by the Statute Law Revision
Ach, 1874, (37 and 88 Vict.,, e. 35), whllsb 8. 84 apypears to be stxll in

By s. 51 of 3 and. 4 Will. IV, ¢.'85, a section thh abpears to be

“gtill in force, it ‘was enacted that that Act was not to affect the right. of

Parliament to legislate for India, and that a full and consta.ntlv existing
right and power was intended to be reserved for Parliament to repeal and
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alter at any time any law or regulation made by the Governor:General in
Couneil ; and the bettar to enable Parliament to exercize af all times such
right and.power, all laws’and regulations made by the . Governor General
in Counecil shall be fransmitted to England and-laid before both Houses
of Parliament ; and by " The Indian Councils Act, 1861,” s. 21, it was
enacted that whenever any law or regulation made by the Council of the
Governor Gerneral at a meeting for the purpose of making laws and regula-
tions has been assented to . by the Governor General he shall transmit an
authentic copy thereof to the Secrefary of State for India, and it shall be
lawful for Her Majesty to siguify through the Secretary of State for India
in Council her disallowance of such law, and such disallowance shall make
void and annul such law from the day on which the Governor General
ghall make known by proclamation or by signification to his council that
be had received the notification of such disallowance by Her Majesty. -
No insbance was oited to us in which an Act of the Liegislative Couneil
of the Governor General has been disallowed, or. repealed: by -higher
authority as being wulira vires. The point was itaken in-a: case which
came before the Privy Couneil in 1878 on appeal from a judgment of- the
High Court at Caleutta—T%e Queen v. Burah (1), where it had been con-
tended that Act XXII of 1869 of the Indian Legislature; which excluded
the jurisdiction of the High Court within certain specxﬁed districts, was not
within the legislative power of the Governor General in Council. [655]}
The Judicial Committee of the Privy Council, reversing the Judgment
of the majority of the Judges of the Full Beneh, held that the Act was in
ifs general scope within the legislative power of the Governor General in
Council, and in the judgment of their -Lordships, delivered by ILord
Selbourne, it is said (p. 193) " Their Lordships are of opinion that the
doctrine of the majority of the Court is erroneouns, and that it rests upon:

a mistaken view of the powers of the Indian-Legislature, and indeed of the

nature and prineciples of legislation.. The Indian Legislature has powers
expressly limited by the Act of the Imperial Parliament which created if,
- and it cap, of course, do nothing beyond the limits which circumseribe
these powers. - But when acting within those limits, it.is not in any sense.
an agent or delegate of the Imperial Parliament; but has and was intended
‘to have plenary powers of legislation, as large and of the same nature a.s
those of Parliament itself.”

In Abdulla v. Mohan Gir (2), which was dec\ded by s Full Bench “of
five Judges of the High Court at Allahabad in. 1889, where one question
was whether the Governor General in Couneil had “power to. pass the

Jhansi and Morar Acet (No. XVII of 1886) by virtua of the: provisions of

which civil and criminal jurisdiction was given to' the High' Court over
the town and fort of Jhansi, or whebher the Act wasin ‘excess of the
powers conferred on the Indian Legislature by s. 22 of the Indian
Councils Aect, 1861, the Court held that the Ast was not ulira vires of the
Governor General in Qouncil ; and also held that it must be presumed
that the laws and regulamons of the Governor General in 00uncll are
known to Parliament.- .

Seemg, therefore, that the Indlan Legislature both before and after

the passing of the Indian Councils Act, 1861, had express authority from
the Impemal Legislature to make laws and regulations for foreigners, and

in passing Act IIL of 1864 violated no express condition or restriction by
which that power was limited (see per Lord Selborne in & Ind: App. 194)

(1) 5 LA, 178, L (2) 11 A, 490,
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I am of opinion that Act IIT of. 1864 was not ultra vires of the Governor
General of India in Council.

[656] I will next consider Whether that Act has been improperly
applied with regard to the five appellants.

It was contended that the order to remove themselves from British
India was illegal, as it wag based upon a cause of alloged immorality and
was nob necessary for the peace and security of British India. This argu-
ment appears to have heen founded upon the language of the concluding
paragraph of 8. 4 of Act IIT of 1864, which enacts that *‘ such foreigner
may be apprehended and detained in safe custody until he shall be dis-

charged therefrom by order . . . of the Local Government within
whose jurisdiction he shall be so apprehended or detained upon such terms
and conditions asthe . . . . TLwocal Government shall deem suffici-

ent for the peace and security of British India, and of the allies of Her
Majesty, and of the neighbouring Princes and States.”

~ Buch words cannob, in my opinion, be imported into or be taken to
control the absolute and unqualified power given by s. 3, which authorizes
the Governor Geeneral of India in Council or any Local Government, with-
ouf agsigning any cause, by writing, to order any foreigner to remove him-
self from British India, or to remove himself therefrom by a particular route

to be specified in the order. Ths Government of Bownbay, go far as concerns

the appellants, who were admittedly foreigners. within the meaning
of the Act, were constituted the sole Judge as to whether or not the power
of expulsion given by s. 3 should be enforced or not, and having come to a-
decision on the point, issued orders that the appellants should remove-
theraselves from British India, as they were justified in doing.  It.is to be
remarked that in s. 17 of the Act, which relates to the removal of foreig-:

"nerg apprehended for travelling without or contrary to the conditions of a°
_licence and thereby violating s. 14, there is no reference to the peace and

gecurity of British India, whilst there is such reference in ss. 18 and 19 in
regard to persons apprehended and detained for violating the provisions
of those two last mentioned sections. Such sections, as already pointed
out, are not in force in the Bombay Presidenéy. The words relied on in
the concluding paragraph of 8. 4 appear to be used as a direction or guideto -
the Government ordering the removal, and if is left to such Government
[657] to impose any terms or condition, or not to impose any, as in its
judgment it thinks best.

~ Toadopt the construction eonbended for on behalf of the appellants
Would tend to limit the powers conferred by the Act with respect to
foreigners—~powers no doubt summary and arbitrary, but which the
Indian Legislature has granted in what appears to me to be reasonably

clear language. The object of the Act must be looked to, which in the

recital -is stated to be to make provisions to enable the Government to
prevent - the subjects  of Forslgn States from residing or sojourning in
British India, or from passing through or fravelling therein without the
consent of the Goversment. -

In a case decided by the Judicial Committeae of the Privy Council in:
1886 on appeal from the Supreme Court of Natal—Salmon v. Duncombe (1},
their Lordships held that where the main object and intention of a Statute
are clear, it must not be reduced to a nullity hy the draftsman’s unskil-
fulness or ignorance of law, except in the case of necessity or the absolute’
intractability of thelanguage used. There the clearly expreseed intention

(1) 11 Ap. Cas. 627.
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of the Natal Ordinance No. 1 of 1856 was to give to any subject of the
Queen resident in Natal the power of disposing by will, according to Fng-
lish law, of property, both real and personal, which otherwise would devolve
according to Natal law, Section 1 was operative for that purpose, ex-’
cept that it concluded with the provision ‘' as if such subjeet resided in
Bngland,” the effect of which was to leave both the lex situs and the lex
domicilzi in operafbion, thus redueing the section to a nullity. It was held
that these words ought not to be construed so as fo destroy all that bad
gone before, a,nd, therefore, should be treated as immaterial. The Act,
thererefore, appears to me to be applicable to the five appellants, although
their residence in Bombay may not have bsen likely to - have a.ﬁfected or
endangered the paace and security of British India. !

Liastly, were the avppellants entitled to writs of habeas corpus, or to-

orders under s. 491 of tbe Oriminal Procedure Code of 1883 ?

It was contended on their behalf that no orders to remove bhemselves-
from British India were served upon them, and that [658] the orders
ware too large, as they professed to operate beyond three miles from the:

shores of British India.

We have sont for and besn furnished with the original warrant under:

which Solomon Moses, the only one of the five appellants now in India,

was arrested on the 3rd July last, and undar which he -has been detained.

in jail ever since. It is a printed document, with blanks left to be filled

up, and is headed ' Warrant ” in ca,pi{;al letters and in large type, and it

gays that the Governor of Bombay in Couneil is hereby pleased to dirsct

that Solomon Moses alias Wazfigoor do forthwith -remove himsalf from:

Britigh India by sea to Roumania, and that all officers to whom the order

may be communicated are required to see thab it is duly obeyed, and, in:

the event of its being infringed, to apprehend and detain the said Solomon
Moses alias Waxfigoor in safe custody in the jail of Bombay under s. 4 of
the said Act (Act III of 1864) until he shall be lawfully discharged
therefrom. ‘

This document appears o-me Lo be Wholly 1rregu1ar, comprising, as 1ﬁ
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purports to do, two distinet orders-—one to remove himself from Bombay, .

the other to arrest him in cage it is not duly obeyed. - I think there ought
to have been a separate order to remove himself from British India which:
should have been duly served upon him.: Then, in case of his refusal or
neglect to comply with its terms, thers ought to have been a iurther‘
order by the Governor in Council authotizing hlS arrest and. detentlon m
jail,

. M. Inspschor Butterﬁeld in paragra.phs 5 and 6 of hls aﬁ‘idavm 8AYS

tha.b he reported to the Acting Commissioner of Police that the five appel-:

lants had failed to leave Bombay, although tbey had "had an opportunity

of doing so, and that he was then ordered by the Acting Commissioner of -

Police to arrest them in pursurance of the said warrant, and that: he:

accordingly did so on the evening of the 3rd July, and showed the warrant
again to them, and that he declined to give copies of the warrants and
referred the parties, who asked him for copies, to the Acting Commissioner
‘of Polme

The procedure followed by Courts of Justlce in the somewhat-
analogus case of an injunction ordermg a person to do.or to abstain

from doing a particular act ought, in my opinion, to have been followed,

and on failure to comply with the order the mafter should have  been:
brought to the notice of the Governor in [659] Council, who would then
have had before him ma‘terlyals to justify him in odering the person to ba
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arrested, Instead of which the arrest and defention of the appellants
were left to the discretion of ‘all officers, to whom . this order may. be
communicated,” a delegation of authority which, in my opinion, the
Governor in Council had no power to make. .

There is high judicial authority that such a conditional order for im-
prisonment isillegal. In The Queen v. Joma bin Balu (1) decided in 1867
by Couch, C. J., Newton and Gibbs, JJ., an order of a Magistrate under

5 2 of . Act XIII of 1859, “ that the prisoner should work for a certain

period and in ¢ase he failed to:do so should suffer imprisonment for one
month,” was annulled as to the latter part, as the Magistrate had no
power to make that order until the failure had ozcurred and has been
proved to his satisfaction. ~ The present case is a stronger cne than that
one, as here it is left to the officors, to whom the orders may be com-
municated, to see that they are duly obeyed, and it is left to their discre-
tion whether or not the persons are to be apprehended and detained. The
same course, viz., the annuiling of the objectionable part of the document,
cannot be adopted here as was done by Couch, C. J., and his colleagues in
Queen v. Joma bin Balu ; as, if the order for the arrest and detention . of
the appellants is struck out, or treated as. surplusage the document ceases .
to be a warrant altogether, and nothing remams but an order to remove
themselves from British India. »

There is another ground which, though nob baken in the a.rgumenb
before us, i, in my opinion, equally fatal to the validity of these five
warrants, véz., that the persons named in them are not described  with
sufficient certainty and particularity. There is also high judicial authority
in support of this objection. 'In two of the warrants the names only of
each of the two persons, Osiag Melitroff and Miske! Leaff, are mentioned ;
in the five other warrants the names are given with one or more aliases’;
but there is no place of residence of the individuals mentioned such as i§’
required by the Form 2 in Schedule V of the Criminal Procedure Code,
1882 whlch ig the form of a ‘warrant of arrest issued under 8. 75 of that

[660] A similat point was demded by Slr C Sargent in 1872 in the
case of one James Hastings .who had been brought up under a writ of
habeas corpus granted by Westropp, C.J. The warrant - had been issued
under 8. 76 of the Code of Criminal Procedure (Act XXV of 1861). Sir
C. ‘Sargent held that the prisoner was not in custody under a valid and
legal wairant. After dealing witht the first objection, which was that the
instrument was without a seal, and suatmg that upon that ground alone

“he should have had great dlﬂiculhy in saymg that the warrant was a va.hd

one, he proceeded thus:—

" There is, howsver, another ob]ecblon pub forward to its Vahdlhy to
twhich I attach .even greater force. The warrant authorizes the eommittal
of James Hasﬁmgs without giving -any description whatever as to what
James Hastmgs ig indicated ' thereby.” - Then, after statmg the -form of
warrant given in the Appendix to the Code, he said : * Under a warrant-in:

" this form, if it were held to be a legal and valid warrant, the Commissioner:
- of Police would be justified in arresting any one of that name. - In Hood's:
~case (2) the Christian name only of the person arrested .was omitted, but

a full description was given of him. - The warrant there was ° to take the
body of—Haod, of the hamlet of Bemerton, in the Parish of Fuggléstoney:
St Peter, in the same county, by whatscever .name he may be called or:

; ()3 4 B.HC.RCrCa.87. . - . . (2) Rex v. Hood, 1 Moody’s Cr. C_aées, 198,
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known, the son.of Samuel- Hood, to answer,” &e.; and in thab case thé
Judges were unanimously of opinion that the warrant was bad. That case
was decided comparatively recently by Lord Tenterden and all the other
Judges with the exception of three, and the Judges who sat were unani-
mously of opinion that the warrant was bad because it omitted the
Christian pame. It was said it should have assigned some reason for the
omission and have given some distinguishing partlcular of George Hood. I
think T am bound to follow the principle involved in that ruling, which is
that a warrant should contain a distinet and unequivocal intimation to the
person that he is the individual meant to be apprehended and must sur-
render to the officers; and this, too the more especially as- the form of
warrant prov1ded by the Code requlres that his residence should be inserbed
The issuing of general warrants is, it is well known, illegal, and this

[661] though not, properly speaking, a general warrant, which means a -

warrant to apprehend all persons committing a particular offence or
class of offences, is, however, of such a general nature as to justify the
police in arresting any person of the name of James Hastings, whoever
he may be or wherever he may be found, the number of persong liable to
be arrested under it, being limited only by the limit to the number of
persons bearing that name. The warrant in this case is, in my opinion,
far move general than was the warrant in Hood's case, and I am,
therefore, of opinion that it is bad”—1In re James Hastings (1), ‘

No doubt the names of the five appellants seem to an Englishman
somewhat strange ; bub I apprehend that the same principle must be
applied as if the warrants were for the arrest of persons bearing ordinary
names, such for instance as John Smith or any other common name.

-~ The warrants in question appear to me to be also objectionable for

another reason, viz., they all require the appellants to remove themselves

from British India by sea by particular routes. Solomon Moses, the

man now in the Bombay Jail, is to remove. bimself by sea to Roumania,

three of the others are to remove 'themselves by sea to Odessa, one is to

remove himself to Anstria; another is to remove bimself by sea to Rou-

mania, and one is to remove himself by sea to Adrianople, an order which

as Adrianople is an inland fown, more than fifty miles from the nearest

sea, the Black Sea, is as incapable of being strictly complied with as if the

order had baen that he was to remove himself by cea to Buchares$, Vienns

or Moscow. The objection to this park of each order, in my opinion, is

that the particular route to be specified in the order referred to ins. 3 of

Act IIT of 1864 is intended to be a route in British India and not a route

beyond the high seas.’ '

The Indian Legislature must bs taken to have known the extenb of

itg legislative powers. It could confer no power on the Liocal Government
which: would be ultra vires of its own legislative powers ; and the authority

given by s. 3 of Act IIT of 1864 must be taken to be an anthority it could

grant, viz., a legal authority. When the foreigner, whose expulsion is

[662] conmdered expedient, re51des at Lahore, Allahabad or any other

-inland town, the Local Government can specify, and may have very good
reagons for indicating, in the order the particular route by which the

individual is to remove himself, but once beyond the three-mile limit I

- am-not aware that the Tuocal Governmeunt has any power over him.

In the case of the wilful destruction by fire of the‘ Aurora” in

- June, 1870, at a distance of about fifty miles oubsxde the Ha.rbour of

{1) 9B H, C. R. 154,
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Bombay and on' the high seas, it was held by a Full Oourt on pomts
reserved for its opmlon that the substantive law applicable to a British-
born subject tried in the High Court at - Bombay for destroying a
British ship, at a distance of more than three miles from the shores
of British India was the English law and not the Penal Code, and the
question whether the Indian Legislature bad power to legislate with
reference to offences committed on the high seas was much considered.

In the course of the judgment of the three Judges who heard the
case, delivered by Wegtropp, C.J., it is stated *‘ according to writers on
international law the territorial right extends to ab least three geographical
miles, a sea-league from the coast, that having been supposed o be the
range of a eannon shot.” This distance of three miles was the limit lately
laid down by the Privy Council in Bolet v. The Queen (1) for the operation
of the revenue laws of Sierra- Leone. Sir Robert Phillimore in his
commentaries (Vol. I, plac. 197,) says: “ But the rule of law may now be
considered as fairly established, namely, that this absolute property and
jurisdiction does not extend, unless by the specific provisions of a treaty,
or an unguestioved usage, beyond a marine league (being three miles) or
the distance of a cannon shob from the shore at low tide.” And in a
later passage in the judgment Sir Michael Westropp after referring to the
Statutes I have already quoted (3 and 4 Will. 1V, c. 85, ss. 43, and 24 and
25 Viet., e. 67, 8..22) says that other Statutes which he mentions furnish
a very strong reason for supposing that the: previous general power of
legislation conferred by the samé Statutes is limited to the terrifories of
British India—Reg. v. Elmstone Whitwell and others (2).

[663] In Reg. v. Kastya Rama and others (3) it was held by Kemball
aud West, JJ., that an offence committed on the high seas, but within
three miles from the coast of British India, as being committed within
the territorial limits of British India, was punishable under the provisions
of the Indian Penal Code, and there was an intimation of opmlon on.the
part of three learned Judges that the Governor General of India in Couneil
had no power to legislate for offences committed on the high seas outside
the territorial limits of British India, though he had power to legisiate in
respect of offences committed on the high seas within three miles of its
coasts.

I may here mention that in the case of Low v, Routledge (4) Lord
Justice Turner after stating that every alien coming into a British colony
becomes temporarily a subject of the Crown, bound by, subject to, and .
entitled to the benefit of the laws which affect all British subjects, said ;
* As bo his rights within the colony he may well be bound by its laws, but
as to his rights beyond the colony he cannot be affected by those laws,
for the laws of a colony cannot extend beyond ibs terriborial limits”

. The directions in the orders (assuming, bub not admitting, that the
early portion of the warrants in question can be regarded as orders,) that

- the persons named in them are to remove themselves from British India

by sea 6o the different towns and countries specified, are, in my opinion,
ultra vires and illegal. 'Whether, however, such objectionable words can
be considered as surplusage and be disregarded altogether, or whether they
do not vitiate the warrants, I think it unnecessary to express an opinion,
as on the other points I have mentioned I consider that the warrants are
clearly invalid and have no legal effect.

(1) L. R. 1 Pr. C. Ca. 198. (2) 7 B.H.O.R. Cr. Cas. 89 (104 108),
(3)8B. H.C.R.Cr. Cas. 63. = = (4)1Ch, App. 47.
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" . For the reasons I have stated, I think that the warrants under which
the five appellants were arrested were not valid warrants, and that the
appeal must be allowed ; that the order made on the 9th July, 1894, so far
a8 it relates to the five appellants, must be reversed, and that Solomon
Moses alias Waxfigoor, who is the only one of the appellants thab is now
detained in jail, must be discharged.

‘STARLING, J.—In this case certain forelgners were, - ostensibly
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[664} under the power. conferred by Act III of 1864, ordered by the

Governor in Council to remove themsalves from British India. It being
alleged that they bad nob obeyed that order they were arrested under a
warrant signed by Mr, Lea-Warner, Secretary to Government, and . sent
to jail until discharged therefrom in due coursa of law. : On this, the
foreigners applied to Mr. Justice Farran to issue a writ of habeas corpus
or an order under 8. 491 of Criminal Procedure Code fo release them from
_ imprisonment on the ground that their arrest and detention -was illegak
A rule nisi was granted which after argument was discharged, and against
this discharge the present appeal, bas been brought.

The case was argued before us on the 3rd instant when we tock time
to consider our Judgment for the questions argued are imporbant ones,
because while it is necessary on the one hand that Government should not
be hampered in the exercise of summary powers entrusted to. it by the
Legislature, it is also, incumbent on the other, on this Court to see thab
the liberty of the subject is not restrained, except in due course of law,

The first point argued by Mr. Kirkpatrick was that the Act itself,
under which these proceedings bave been taken, was wultra vires of the
Liegislative Couneil of Tudia, and nearly the whole of the time occupied
in argument was spent on this point. I, however, agree with the reasons
given by the Judges in the High- Court in Caleutta in the case of Ameer
Khan (1) for holding that the series of similar, but more stringent, enact-
ments against British subjects, and nobt against foreigners, therein dis-
cussed were inira vires of the Legislative Counecil, and am of opinion, for
similar reasons that Act III of 1864 is a valid Act and one which the
Legislative Council had power. to pags. To.-carry Mr. Kirkpatrick’s
argument to its logical conclusion it would be necessary to:.hold that
any curtailing of the liberty of the subject was pro tanto a repeal of
the unwritten laws or consbitution and thereby caused a diminution of
the allegiance due by the subject o the Crown. A great deal was said
by bim about Magna Charta and other provisions of & like nature,
but when these are looked into it will be seen that they do nob guar-
antea an absolute amount of lberty to each man, but snly provide
[6868] that no man shall be deprived of his liberty except in accordance
with law. No man was to be imprisoned by a warrant: under the king’s
sign manual, or under the signature of a Secretary of State, unless that
warrant was authorized by law. If Parliament authorizes a Secrefary of

" State under certain circumstances to issue a warrant, in a certain form,
for the detention of one of Her Majesty’s subjects for an unlimited time,
imprisonment under that warrant is imprisonment in due course of law,
and none of the bulwarks of the personal liberty of tha subject are attack-
ed, nor is any cause gwan for saving that the duty of alleglance due by
any gubjsct is thereby in any way diminished.

It was than argued that the powers given by this Act can only be
‘exercised when.'* the peace and security of British India,” &c., require

(1). 6 B, L. R, 392 (459)
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such exercise. Now the phrase referred to oaly appears in the 4th section
in connection with the eventual discharga of the foreigner from imprison.
ment. The preambls, however, shows that the intention of the Legislature
wns to enable Government to prevent foreigners residing, sojourning
or travelling in ' British TIndia without their consent; and g. 8 gives
the fullest power to the Government to order any foreigner to remove
himself from this country without reference to.the probable or possible
results of such foreigners residing, sojourning or travelling therein. Con-
ssquently on the authority of Salmon v. Duncombz (1), I must refuse to
read the words referred to from the fourth section into the third; but
even if those words were so read in, it seems fo me that the Governmant
would still be the sole judges of what was necessary for the peace and
gecurity of British India, and that, if they acted in accordance with the
letter of the Act, this Oourt could not inquire mto the sufficiency or othar-

“wise of their reasons for so acbing.

The next point to be considered is whether the Government have

‘acted in accordance with the provisions of this Aek. Section ‘3 provides

that any Loeal Government with respect to foreigners residing within its
jurisdietion *‘ may, by writing, order any foreigner to remove himseli from
British Tndia, or to remove himself therefrom by any particular route to be
specified in the order.”” ‘Now such order muss, of conrse, be communicated
[666] to the foreigner, but the section does not say in what way. A
verbal order given to a tradesman is given by the customer speaking to
him across the counter; a written order would be handed or sent to him;
80 that instead of having only words, the remembrance of which existed
only in his memory, he would have in his possession the same words, in
black and whife, to which be could refer if necessary. It seems to me
that the essence of an order in or by writing is that the person to whom
it is given may have it by him, and be able to refer to it if necessary, so
that I do not consider that the mere showing, reading and explaining a
written order to a foreigner, and then taking it way, is a compliance with’
the terms of this section. That the order ought to be in the posgession of
the person ordered, I think is further shown by the fact that the order
may contain diractions as to the route by which he ig to remove himself

_from British India, and if the foreigner he up-country and it he degirable

that he should not pass through certain places while leaving the country,
that route might ba a eomplicated one, and the details ought to be in his
possession in writing, for if ‘he deviates ‘therefrom, he may be arrested.

"The Advocate-General suggested that, if the order was left with the

foreigner, he migbt destroy it, and so there would be no record of it, but
that is merely a matter of detail which counld-be provided for by having a
duplicate of the order, also signed by the Secrctary ta Governmsnt, whlch
could be kept on record while the other was given to the foreigner.

- As the orders, by writing, were not given to the appellants, but, as
appears from the affidavits, onlv shown, read, and translated to them, I do
not think the terms of the 3rd section have been coraplied with, and
consequently that they were not bound to leave British India. )

. Farther, lookmg ab the form of the document by which the order is.
said to have been given, ib appears to be a warrant, it is so headed, and.
nothing else, It is nob an order to the foreigner, bub ap authority to arrest
h!m, addressed to .a third person, with. whab is ‘called the .order ag a.

{1) 11 App. Ca. 627.
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recital at’ the béginning.-‘ and I do not hhink that apy Court should hold
that a document in this form is & compliance with 8. 3 of the Act.

[667] There is also a defect in the terms of the orders. The
Governmeént may order a foreigner to remove himself from this country
by a partxcular roube 1 therefore it was lawful to otrder these persons to
leave ' by sea” ; but the Act does nof give powsr to direct where the
forelgnet is to go when he hag left British India. I should be inclined
under some circumstances to treat the words following “ by sea’ ag
surplusage, bub it seems %o me that the addition of the ~ultimate
destination might work harshly and be the means of doing injustice. = For
instance, a forsigner is ordered to go by sea to Trieste, Instead of taking
a ticket by the Austrian Lloyd’s line he takes one by the P. & O. for
Ceylon. He would be quite justified in doing this, because all the Act
provides is that he is to remove himself from British India by a
particular route, i.e, by sea, which he would do by going to Ceylon, but
a police officer nght say he had not complied with the order, and’ arrest
him, whieh, in my opinion, he would not be Justlﬁed in doing.

Then the document, which is headed ‘“warrant,” containg first an
order to a person to do a thing, and then an order that, if he dces not do it,
he ig to ba arrested. This form of ordar has eonstantly been condemned by
the Courts. See Reg. v. Jooma (1); 6 Mad. H. C. Rep., App. 24, and
two criminal rulings of this High .Court—In re Babaji, on tha 26th
April; 1888, and Empress v. Sakkamm on the 3rd May, 1888. R

‘The mischief of the form used is that on the facs of it the determi -
pation as to whether the person to whom the order is addressed has
obeved it or noft, is left to the officer in charge of the warrant; whereas
it is the authority which issues the order which ought to determine that
point.. The mete fact that, after the order is given to a foreigner, he does
not remove himself from British India, is not necessarily disobedience.
After receiving the order he might slip down and break his leg; he might
bhave a wifa so ill that he could nob possibly leave her without danger to
her life, not having means to provide attendance for her in his absence;
he might be absolutely without the means of removing himself, In such
cases the mers non-removal of himself could not be said to be a negleet or
refusal to remove [668] himself, and the determination as to whether a
particular act or omission amounted to a neglect or refusal ought o resh
with no aunthority other than the ons which gave the order.

After the order is communicated to the person who is to. obey it, the
aubthority issuing it should determine whether be bas disobeyed it or not,
and if he has disobeyed it, a warrant should beissued for hig a.pprehension
and imprisonment. - Such a warrant ought to recite that, under the provi-
sions of s. 3 of this Act, A. B. had bhaen ordered by the Governor in Couneil
to remove himself from British India (by sea), that the said A. B. bad
neglected (or refused as the case may be) to do so, and then go on to order

him to be apprebended and eonveyed to such and such a jail and there to-

be kept in custody until discharged therefrom in due course of law. It
the warrant in the present case had been in that form, all that would have
been required on the return to the rule herein would have been for
Mpr. Mackenzie to have stated, on affidavit*hat he held the prisoner under
that warrant, and as it would then have appeared from the warrant ifself
that it was issved by a competent aunthority in the exercise of powers

(1) 4 B.H.G.R, Or, Oa. 87,
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granted by the Legislature, the Court would have refused to have made
any further -inguiries.

By reason of the order a,ppea,rmg ab the top of the warrant, it may
possibly be inferred that the person named therein has been ordered to
leave, but it does not definitely appear on the fsce of the warrant, because
there is nothing to show that it has been communicated to him that he
has been ordered ; and then it does not appear that he has disobeyed the
order, in my opinion a very much more important omission, and one
which invalidates the warrant entirely, because unless that has happened
there is no power to imprison.

The warrant is also defective in another way. It bears no seal, an
addition which is essential $o a warrant under ordinaty circumstances.
Regulation XXV of 1827 gives a form of warrant which is to be sufficient
under that Act, and in the form no mention is made of a seal ; consequently
a warrant under thabt Act might bs valid without one. The present Act
provides no form of warrant; consequently, in my opinion, the ordinary
form of warrant must be adonted By common law a warrant without a
[669] seal isinvalid, and the Criminal Procedure Code has adpoted the
provisions of the common law and direets that a warrant should be both
signed and sealed. In the absence of statutory provision, the absence of
8 seal will render a wa.rrant v01d which will appear from bhe case of In
re Phipps (1).

Sargent, J ., in the case of In re Hastings (2) expresses an opinion
that a warrant under the Criminal Procedure Code iz invalid without a

~seal, and I should have great difficulty in coming to the coneclusion that

there is any reason why a seal should not be necessary for the validity of
a warrant authorizing the imprisonment of a foreigner under Act III of
1864.

The last defect in the order and warrant which T will point out is
that there is no description or designation of the person to whom it is
directed or against whom it is to be executed. The name of the foreigner who
is still in jail is Solomon Moses. Now Moses is not an uncommon sur-
name in this city, and I should think that there were probably more than
one inhabitant having the name of Solomon Moses. A warrant should
not merely bear the full name of the person to be arrested, but also bis
description, 7.e., the place where be resides, if not also his occupation, so
that there may be no doubt as to the identity of the person in custody
with the person named in the warrant. See the judgment of Sargent, J.,
in Hastings case (2). -The order, too, should contain a like deseription,
in order that the person to whom it is given may know thab he, and no-

.- one else, is the person to whom it is addressed. .

I am of opinion, therefore, that all the warranbs in this case are bad
in law, and that Solomon Moses, the only appellant now in custody, is

" pob in custody in due course of law. Consequently the order made by

Farran, J., discharging the rule obtained on the 5th July must be

" reversed, and the rule must be ma.de absolute, and Solomon Moses

discharged from custodv
Appeal allowed

Attorneys for the appellants : Messrs, Turner and Hemming. - ;
Attorney. for the Crown : Mr. E. F. Nicholson, Acting Governmenb
Sollcibor

(1) 11 W.R. Eng. 730, o ‘ (2) 9 B.H.C.R. 154,
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