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APPEI‘; Before Sir Charles. Sargent, Kt., Chief Justice, and Mr. Fustice Bayley
LATE -

Crviwn. MAHALAVU (Original Plaintif), Appellant v. KUSAJL (Orz'gmal
183, 739  Defendant}, Respondent.® [21st November, 1893.]
Dekkhan Agriculturists’ Relief "det (XVII of 1879), s. 225—Amending det (XXIT of
1882}, s. ——Morlgaqe by agncultumst-——Subseguent money decree against mortgagor

—Sale of his equily of redemption in execuiion—Such sale invalid—Hquity of
redemplion is immoveable property—Suit for redemption.

Raghoji, au agriculturist, mortgaged the land in dispute to the defendant in
1872, 1In 1875 one Dagdu obtained a decree against Raghoji (the mortgagor),
who was ther represented by his widow, the plaintiff. In execution of this decres
Raghoji’s equity of redemption was sold on the 10th February, 1883, and was
bought by the son of the defendant (the mortgagee). On the 12th April, 1883,
the sale was confirmed, snd on the 10th November, 1883, the purchaser tock
formal possession of the land.  In 1891 the plaintiff (widow and heir of the mort-
gagor Raghoji) brought this suit to redeem the morigage and to recover posses-
gion of tha land, contending that under s. 22 of the Dekkhan Agriculturists™
Relief Act (XVII of 1879) the sale of the equity of redemption was a nullity.
The lower Court dismissed the suit, holding that although the sale might be
illegal, so long as the certificate of sale ramained in force it was a bar to the
plaintiff’s right to redeem.

Held, that the plaintiff, being found to be an sgriculturist, ths Dekkhan
Agriculturists’ Relief Acts (XVITL of 1879 and XXII of 1882) applied. - The
provisions of that Act applied, although the decree and order for sals under which
the sale took place [740] were made bafore the Act was passed. The Act expressly:
forbids the immoveable property of an agriculturist to be sold in execution, and
an equity of redemption is immoveable property within the contemplation of the-
Act.  The sale, therefore, on the 10th February, 1883, of the equity of redemption
in the mortgaged lands was illegal and a nullity, and was no defence to the
plaintiff’s suit to redeers the mortgage. .

[R., 21 B. 226 (228); 37 B. 415=15 Bom.L.R. 278=19 Ind. Oas. 591.]}

THIS was a second appeal from the decision of A. D. Pollen, Districh
Judge of Poona.

Suit for redemption.
, On the 28th June, 1872, one Raghoji mortga,ged the lands in questlon
to the defendant Kusaji for Rs. 400 with possession.
‘ In 1875 one Dagdu obtained a decres against the morbgagor Raghoji,.-
who was then dead, but was repressentel by his widow the plainfiff

* Becond Appeal No. 343 of 1892,

} Section 22 of the Dekkhan Agriculturists’ Relief Aot as amended by s. 9 of the
Amending Act of 1882 :— .

2. No agriculfurist’s immoveable property shall he attached or sold in sxecution of
any decree or order passed whether before or after this Act comes into force unless it has
been specifically mortgaged for the repayment of the debt to which such decree or
order relates, and the security still subsists,

But the Court, on application or of its own motion, may, when passing a decree
against an agriculturist or in the course of any proceedings under a decree against an.
agriculturist pasced. whetber before or after this Act comes into foree, direct the Collec~
tor to take possession, for any period not exceeding seven years, of any such property
of the judgment-debtor to the possession of which he is entitled, and which, in the
"opinion of the Collector, is not required for his support and the support of the members.
of his family dependent on him, and the Collector shall thereupon take possession of
such properiy and deal with the same for the benefit of the decree-holder in manner
provided by section twenty-nine. -

*  The provisions of section thuty one shall, mutatis muta'ndw, apply to any propetty
go dealt with.. .. . . . . ;
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Mahalavu. In execution of this decreethe lands were sold on the 10th
February, 1883, and were purchased by the defendant’s son. On the

12th April; 1883, the sale was confirmed, and on the 10th November, 1883

the auction-purchaser took formal possession,

In 1891 sthe plaintiff (widow of the mortgagor Raghoji) filed the

present suit claiming to redeem the mortgage and recover possession of
the land.

She alleged that she a,nd her husband (the mortgagor) wers agriculbu-
rists, and that the auction sale was void, inasmuch as the equity of
redempbion was immoveahls property, and could not be legally sold under
the Dekkhan Agriculturists’ Relief Aet (XVII of 1879), and, further, that
the sale was fraudulent, She prayed that an account might be taken, and
the balance of the debt, if any, Cxhould be made payable bv a,nnual
instalments of Rs. 50 each.

The defendant denied that the plaintiff or her husband was an
agriculburist, and contended that the Dekkhan Agriculturists’ Relisf Act
did not apply ; and that the suit not being one to set aside the sale could
not be maintained.

The Subordinate Judge found (1) that the plamtlﬁ' was an agricultu-
rist, and (2} that the plaintiff was not entitled to question $he validity of
fhe sale. e, therefore, dismissed the suit.

On appeal by the plaintiff the Judge confirmed the decree, holding
fhat, as long as the certificate of sale remained in force, [731] it was
necessarily a bar to the plaintiff’s suis for redemption, and the sale could
not be regarded as a nullity, and that in a suit 6o set it aside, the former
decree-holder and the auction-purchaser wera necessary parties.

The plaintiff preferred a second appeal. : \

Mahadeo Chimnagi Apte for the appellant (plaintiff) :—The sale of tba
land was a nullity, and the plainsiff is entitled to redeem the mortgage and
to recover possession. The point involved is whether the equity of redemp-
fion held by an agrieulturist can he sold. Under s. 22 of the Dekkhan
Agriculturists’ Relief Act (XVII of 1879) no immoveable property of an
agriculturist is liable to sale. The equity of redemption of an agriculturist
iy immoveable property, and it, therefors, cannot be sold.  Immoveable
property of an agriculturist is not even liable to attachment—Chatur

- Khushalchand v. Mahadu (1); Shivram Udaram v, Kondiba Muktasi (2).
The sale is a nullity. Purther, the proviso to s. 22 added by the
Amending Act (Act XXII of 1882) lays down that the immoveable
property of an agriculturist shall not be sold even under decrees passed
before the Amending Acé came into foree on the 1st Fehruary, 1883. The
decree under which the property was sold, was passed befors the Dekkhan
Agriculturists’ Reliof Act came into force; still the order under which the
properby was sold was passed after that Act came into operation, and that
being 80, the sale is governed by the original Act and the Amending Act
which is part and parcel of the original Act.

Ganesh Rrishna Deshmukh for the defendant (respondent) ——We»

ohject to the finding that the appellant is an agriculturist. Her husband
may have been an agriculturisi af the time of the mortgage in 1872, but
it is not shown that tha appellant was an agriculturist in the year 1891

when she filed this suit, That fact should be shown in order that the.

(1)10.B.91. ... ' (2) 8 B:'340.
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plaintiff may geb the beneﬁh of the- Dekkha.n Agmcultunsts Rehef Act-—
Tulsidas v. Virdbussapa (1). :
¢ [732] Next, wé contend that the auction sale was nob void. If tbe
order for sala and the proceedings under 'which the sale was ordered took
place before the Amending Act (XXII of 1882, s. 9) camae into force, then
the sale would not be void. There is nothing in the case to indieate the
time when the attachment was levied ; but it is probable that the attach-
ment was made before, and the sale and confirmation of sale after, the
coming into operation of the Amsnding Act, which was on the 1st February
1883, and the sale took place on the 106h February of the same year,

The language of s. 312 of the Civil Procedura Code (Act XIV of 1882)
shows that if objections contemplated by s. 311 be not raised, then the
Court is bound to confirm the sale. 'The objections under s. 311 relate
only to the publishing and conducting the sale. The confirmation of
gale i3 a necessary step which the Court must take in the absence of
objections under s..311. The proceedings with respect to the con-
firmation follow as a nabural consequence of the proceedings of sala. The
plaintiff does not allege that the sale is invalid on the grounds mentioned
in s. 311 ; and the-Courb-cannot set aside the sale on 'any other ground;
and that being so, the suit must fail.

The plaintiff was a patby fio the former suib and, therefors, she could
have made an application to set aside the sale.  She did not do so, and
she cannot now contend that the sale is a nullity under the Dekkhan
Agriculturists’ Relief Act.

Immoveable property contemplated by 8. 22 of the Act means

~ tangible proverty. An equity of redemption is not of that class. No

doubt the Registration Act {IIT of 1877) lavs down that an equity of
redemption is immoveable property. But as that Act deals with interests
in immoveabls property, it includes the equity of redemption in thal kind
of property. Further, the definition given in the Registration Act cannot

“be accepted for the purposes of the Dekkhan Agriculturists’ Relief Act,

because under the former Act a standing crop is moveable property,
while undar the lafter it i3 immoveable property.

{753] We urge that it was necessary for appellant fo join the
decree-holder and auction-purchaser as parties to the suit. The Judge
wag right in holding that the suit was not properly framed.

Further, the decree in execution of which the vroperty was sold,

 was sabisfied by the purchaser’s son. Therefore, if the sale be set aside,

the amount which: was paid in sablsfa.cmon of the decree should be
refunded fo us in justice and equity.

Mahadeo Chimnaji Apte, in reply :—According to 1. 2 of the Dekkhan
Agriculturists’ Relief Act, it is not necessary for a party to be an
agriculturist- at” the time of the suib. It is sufficient if he i an
agriculturist ab the time-of the accrual of the liability. Therelore, the
guestion to be considered is whaether the mortgagor was an agriculturist a
the time of the mortgage, and the Subordinate Judge found, on the
evidence, that he was. The finding of the lower Court is, therefore,
correct—DBanu v. Krishnambhat (2). The provisions of the Civil Procedure
Code do not apply in fheir entirety to proceedings in execution of a decres
under the Dekkhan Agriculturists’ Relief Aet. The amending Ach clearly

(1)4'B, 624, (2) P.J. (1886), 159, -
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lays down thab the . 1mmovea.ble pmpethy of an a.ﬂncultunsf; ..a.nnoh be

aftached or sold. .

- Though the property was purehased by the morbga,dee s son, he had
purchased it out of the family funds, Therelore, the purchase was for the
mortgagee himself. The mortgagee is now dead, and, therefore, the auestlon
of hig being a necessary parly cannot arise,

J UDGMEN T.

Sarcuxnt, C. J. »—Thlg is a suit by the a.pnella.nt;' who was found by
the Subordinate Judge to be’an agriculturist, to redeem carﬁam land
mortgaged by her late husband to the defendant.

It appears that subsequently to the mortgage the equity of redempblon ,

was on the 10th February, 1883, sold in. execution of a money decrea
obtained by a third party against plaintiff’s husband {represented in the
suit by the plaintiff). Tae defendant’s son became the purchaser, and bbe
sale was confirmed on 12th April, 1883.

The plaintiff contends that the sals of the equity of redemption in

exscution of the above decree was void under s. 22 [744] of the Dekkhan

Agriculturists’ Ralief Act of 1879. The lower appeal Court dismissed the
suit on the ground that, whatever invalidity there might be in the sale, asg
long as the certificate of sale remained in foree, it was necessarily a bar
to plaintiff’s right to redeem, and that it could not be set aside withoub
making the decrse-holder and auction- purchaser patties.

A preliminary objection was taken for the respondent (defendant) thab
the Subordinate Judge’s finding that plaintiff was an agnculﬁuust was
confrary to law. But this objection is not, in our opinion, well founded.
" The Court properly made use of the fact that plaintiff’s husband and son
ware agriculturists as showing that she gained her livelihood wholly or
mainly by agriculture, which was the test when the sunit was brought—
Banw v. Krishnambhai(1).

The appellant’s conbention is that in virtue of 5. 22 of the Dekkhan
Agriculturists’ Relief Act she is entitled to treat the sale of the equity of
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redemption as a nullity although uncancelled. In Tuffazal Hossein

Khan v. Raghunath Prasad(2), their Lordships of the Privy Coundil had to
consider the effect of the attachment and sale of a particular deseription
of property with referencs to s. 205 of Act VIII of 1859, and speaking of
the sale of such property {which they ultimately held not to fall within
the several descriptions of property mentioned in the above section) they
say : " The real objestion, however, to this sale, if sustainable in law, is
not one of irregularity ; i6 is one which, {rom its nature, as founded on a
wanb of power in the Court, affects equally, if it be valid in law, the
title of a purchaser under a strietly regular sale.
Assummg the decision under appeal to be correct, the sale would be
sunply inoparative, though uncancelled.”™
- I, then, this sale was invalid under s. 22 of the Dekkhan Agricul-
turists’ Relief Act {XVII of 1879), it was simply inoperative, and the

defendant cannot set it up in this suit as a defence to the right of the.

_ plaintiff (who ig the original mortgagor's heir) to redeem the morbgage.
[745] We proceed, therefore, to consider whether the sale in question

falls under that section. We cannot doubs that an equity of redemption being.

(1) P.J. (1836), 159. s (2) 7B. L; R. 186 (198) (P.C.).
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an esiate in the land, as it has always been considered in England and i !n
this country, is immoveable propsrty within the contemplation of that
section, The decree, in execution of which the equity of redemptlon was’
sold, was passed prior to the Dekkhan Agriculturists’ Relief Act of 1879 ;
but the Amending Act,” XXITI of 1882, came into force on 1st February,
1883, bafors the sale took place .on 10th February, 1883, by s. 9 of
which the words “‘passed whebher béfore or after this Act comes mto force”
were introduesd into s. 22 of the Act of 1879 after the words  decree or
order.” It was sugzested thab t;he order ol sale was made before the
Amending Act came into force.  Wiether this was so or not, does not
appear on the evidenca in the ease. DBut it is, in our opinioca, immatberial,
as s.. 9 of the Amendmg Ach of 1882 expressly provides for the case of a
sale in execution of an " order”’ made prior to thas Ass.

We must, therefore, reverse the decree of ths Court below and send
back the case for a decree on the merits. The plaintiff to bave his costs
of this appeal and in both the Courts below.

P , Decree reversed and case sent back.

18 B. 745,
" APPELLATE GIVI L.
Before Szr Ghm ies Sargent Ki., anef Justice, and M: Justwe Fulton.

GURUNATH SHRINIVAS DESAI {Original Defendant), Applwmt 0.
CHENBASAPPA {Original Plaintiff), Opponent.*  [21st November, 1893.]

Regustranon—Fmdence—Lease——Agreem.ant to indsmnify, contamed in lease—Suit for
mdemmty

A lease of land for nine yea.rs cenba.med a clause by which the lessor ag:eed to’
indemnity the lessee in case he should ineut any loss in consequence of dispubes
whick might arise as o the land between the’lassor ‘and his kinsmen. The
lease was nob registerad. After the lesses bad hald the land under the lease for -
two years, a suib for possession was brought against him, and the lessor and ha
were dispossessed and obliged to pay mesne profits, He then brought this suit-
agniost the lessor under the abova clausa in the leass.

[736] Held, that the lease being untregistored was nat admissible in evxdence and-
could not be looked at. The clausson which the plaintiff sued could not be separat-
od from the lease itseli, and the plaintiff’s claim must, therefore, b3 rejected.

[F., 10 Bom. L.R. 1146 (1150)=33 B. 610 ;}Appl., 1 N.L.R. 47 {48); Cons., U.BR..
(1904) 4th Qr,, Registration p | :

THIS was an anoheatlon undsr the extracrdinary jurisdiction of the
High Courb (s. 622 of the Civil Procedure Code, Act XIV of 1882)
against the decision of J. L. Johnston, District Judge of Daarwar, )

" In December; 1881, the applicant Glurunath (the defendant) granted
a lease of certain land for nine years to the opponent Chenbasappa (the
plaintiff) which contained a clause by which Gurunath agreed to indemnify
Chenbasappa for any loss which the latter mignt incur by reason of any
dispute which might arise between Gurunath and his kinsmen with
reference to the land.” The lezse was not reglstered .

Chenbasappa held the land under the lease fér about two years, but
in 1883 one Venkaji Krishnaji sued both him and Gurunath for possession

* Applica«ﬁon No. 78 of 1893 under extmordina.ry‘ jurisdiction.
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