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¢ - '[721] Under. these cifcumstances - I mdst refuse the defendant lea.ve
to appea¥ and urge this claim ; but in so doing I do not deprive him of all
opporiunity -of ob‘ba.ining redress for tbe wrongs which he alleges he has
suffered, for he is still at liberty, if so-advised, to file a sunit against the
plaintiff {or abuse of the process of the Court.

Attorneys for plainfiffs :—M-nssrs. Roughton and Byrne.
Attorneys for defendants :-—Maessrs. Framygi and Moos.

‘ o 18 B. 721,
f ‘ APPELLATE CIVIL.
Befofe Mr. Justice Candy and Mr. Justice Fy,lton.

SHRI DHUNDIRAJ GANESH DEV AND OTHERS (Original Plaintiﬁs),
Appellcmts P. GANESH (Original Defendant), Respondent.®
[13th November, 1893.]

Comprmmse——Sez-aﬁ—-Equztable delence—Suit by trustees lo eject a trespasser from trust
property—Civil Procedure Code (Act X1V of 1883}, s. 539. .

Dharnidhar was the manager of a religious ‘endowment- called the Chinchvad
Sansthan; On his death in 1852, disputes arose betwen Chinto and Ganesh
. regarding the mavagement of the sansthan, each claiming to be the heir and
successor of Dharnidhar.  After a long litigation they entered into a eomptomlse
in 1881, by which a portion of the sansthan property, consisting of certain inam
villages, lands, and varshasans, were assigned to Ganesh, and Chinto was left in
charge of the rest of the sansthan property, together with all the rights,
privileges, and manpans’ enjoyed by the hereditary trastes of the endowment.
In 1886 by a decres made in a:suib called the ¢ Charity suit, ” Chinto was
removed from his office, and-the plaintiffs .wers appointed trustees in bis place.
In 1889 the plaintiffs ﬁ(ed the presenﬁ suit to seb aside the compromise of 1881,
and recover back the sonsthan property assigned to Ganesh under that com-
promise, Ganesh pleaded, by way of get-off or eguitable defence, that if the
plaintiffs were at liberty o set aside the compromise, they were bound to restore
to him in lieu of the trust property assigned to him under .the comptomise
certain private property belonging to his adoptive father which he had given up.
Held, that Ganesh could not claim—as a set-off or asan equitable defence—
to recover from the pla.mtlﬁs the private property in guestion, there being
. +.- nothing in ‘the  compromise to show that there was any exchange of private
" .. property for $rust property, )
Held,  also, that the suit did not fall under s. 539 of the Code of Cw:l
Procedure (Acb XIV of 1882).

[R.,igo B. 250 (253) ; 94 B, 170 (181) =1 Bom. L.R. 649 33.C. 789 (804) 10 ©. WN,
581; 2 C.L.J. 431 (439).] '

[722] ApPEAL from the decision of Rao Bahadur Chunilal Maneklal,
First Class Subordinate Judge of Poona, in suib No. 417 of 1889.

This suit was filed by the trustess of a religious and charitable endow-
ment, called the Ghmchvad Sansthan, to racover certain property belongmg
to the sansthan. N »

The" clrcumstances ouﬁ of whlch it arose wers ‘as followa _ !

In- 1852 Shri Dharnidhar Dev, . tha manager of the Cbmchvad
Sansthan, died, leavmg behmd him hhree wxdows, Bayabai, Laxmxba.x, and
Bahinabai.

.On his death dlsputes arose régarding bbe managemenﬁ of the sansthan»
There were two claimants to the mana.gement (1) Ganesh,.the defendant,

. Appeal, No. 88 ‘of 1891,
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who alleged himself to be the adopted son of the decessed, and (2) Bajaji
Govind; who disputed the alleged adoption, and claimed to succeed as the
genior male representative of the eldest _branch‘ of the deceased’s family.

In 1863 Bajajifiled a suit against Laxmibai, one of the widows of the
deceased. Shri: Dharnidhar Dev,’ to recover possession .of the sansthan
property. Pending the suit Bajaji died, and the suit was continued by his
gon Chinto, who on July, 1874, obtaineda decree in his favour. Inexecution
of this deeree Chinto took. possession of nearly all the property belongmg
to the sansthan.

- Meabwhile in 1871, and during the pendency of thehmgatlon batween
Chinto and Laxmibai, Ganesh (the present defendant) filed a suit against
Chianto (No. 957 of1871)  to establish his status .as the adopted son of
Shri Dharnidbar Dev. This suit was decided in 1874.by the First Class
Subordinate Judge of Poona in favour of Ganesh. Chinto appealed against
this decision, and thereupon on the 20th July, 1874, Ganesh withdrew
his sait under s. 97 of the Civil Procedurs: Code (Act VIII of 1859). -

“In 1879, Ganesh filed a suit in forme pauperis against Chinto to
recover possession of the sansthan vroperty. His application for leave to
sue as .2 pauper having been rejected by the Court of first instance, he
appealed to the High Court. .

In1881, while this’ appeal was - pending, both* Ganesh and Ohmbo
entered into a compromise under whieh certain sansthan [743] properties
were: to be made over to Ganesh, and in return Ganesh was to abandon
all claim whatever in cespect of the Chinchvad Sansthan. -In pursnance
of this compromise, Chinto assigned the specified properties to Ganesh.

“In 1883 a suit was brought with the sanction of the Advocate-General,
under 8. 539 of the Code of Civil Procedure (Act XIV of 18892), for the
removal of Chinto from the management of the samsthan on account of
his misconduct as a trustee. In this suit the High Court uitimately passed
a decree (1) ordering his removal from the office, and appointing a
receiver to take charge of the properly belonging to the sansthan.

In 1889 the receiver filed the present suit against (anesh to recover
possession of certain sansthan property, particularly the property which
bad been assigned to him by Chinto under the ecompromise of 1881. This
suit was coatinued by the trusbees of the sansthan who were appoxnted by
the Cours in 1890. .

- "The defendant Ganssh pleaded (mter alia) that he was the adopted
-son of Shri Dharnidhar Dav and as such bad a right to manage the
property in digpute in accordance with the past practice of the sansthan.
He further pleaded, by way of set-off or equitable defence, that the
plaintiffs were not entitled to recover the frust property unless and until
thay restored to him the private properby which had belonged to his
deceased adoptive father.
; ,The First Class Subordinate Judge "held that the derendant was
entitled to the set-off claimed. . He was of opinion that the plaintiffs had
improperly 'disputed the defendant’s adoption and his right to the privat.
property.of Dharnidhar Dev. - He ordered that the plaintiffs should recover
from the -defendant certain - specified properties on condltlon tba.t tney
relinquished certain other property to hlm S
The decree was as follows :— - '
“1, therefore, award the plaintiffs' claim for Khar Narangl a.nd
Ghmcha.vh tbe fa,cl ab Nara.ngl and the Allba.g trea,sury allowance and 8

(1) 16 By 612,010 e i
' 991

‘1893
Nov. 13,

APPEL-
LATE
C1viL.

18 B..721;



‘1893
Nov. 18;

APPEL-
LATE
Civin,

18 B. 721,

18.Bom. 72% * INDIAN DECISIONS, NEW SERIRS = ¢ [Yol.

portion  of Charholi, on condition that they (plaintiffs) do: relinquish tbe
sansthan’s claim to Rs. 582-12-0 out of Baners and 2 chahurs and 9 bighas
of land as described in the second farkhat, and to one-halt of the self-
acquisitions of Dharnidhar Dev, ‘which consist of the villages [724] of
Tandli, Gozegaon, Dewas, Baroda ailowanece, Chandrapur, Dasak, and the
Nizam'’s grant, and on the further condition that they do deliver possession

.of so much of the said.properties as'might be in their hands or might

hereafter fall into their hands. .- . . .-+ The plaintiffs have
wrongly dlspubeu the defendant’s adoptlon and hls right o the private
property of Dharnidbar. Dev. The defendant in his turn has wrongly
contended that . the sansthan is not a public. charita.ble institution. I,
therefore, order that parties do bear their own costs.” '

From this demsmn bhe pla.mtlffs preferred an appeal to the ngh
Court. .

(mnpat Sadashw Ra.o, for appellants (plamtlffs) —The lower Courb
was wrong in passing a conditional decree.. The defendant is not entitled
to claim- in this ‘suit the private  property belonging to his alleged:
adoptive father. 'His cross: claim:is. in the nature. of a set-off.: The
Court had no juriediction to entertain is, Under 8. 111 of the Code of

- Civil Procedure (XIV of 1882) a set-off is allowed in those cases only in

which there are cross claims for money. - This is not a case of that kind.
If it does not fall under' s, 111 there is no other provision. in the Code
allowing a set- off of the kmd clalmed by the defendant.

[FoLnrow, J—What is the effect of s, 216 of the Code of Civil
Procedure ? Itg provwmns apply whether a set-off is adxmssxble under
8. 111 or otherwise.]

I admit thats. 111 is not exba.ushlve It does not take away any
right of set-off, whether legal or equitable, which parties would bave inde-
pendently of its provisions. ' Bust even then,.in the case of a set-off pob
falling within s. 111 of the Cods, the cross claims must both be for
money. ‘Section 216 is clear on the point. It shows that where a set-off
is allowed, the decree shall state what amount is due o the plaintiff and
what amount is due fo the defendant, and shall be for the recovery of.
any sum that may appear bo be dus to either party.  Itis, therefors,
porfectly clear that a set-off is admissible only when both the original
claim and the counter-claim are for money and for money. only. Here
the claim is not for monsey. It may be urged that the defendant has
what may be called an eqguitable right of set-off. Bub befors an equitable
geb-off can' be allowed, it must be shown that the claim of the plaintiff
as ‘well as thab of the defendant arises out of one and the same transaction -

{725] or are so connected together as to make it inequitable that one party
should succeed and the other be driven to a separate suit, This is the
principle laid down by a series of decisions of all the Courts in India—.
Kishiorchand v. Madhowsi (1); Bhagbat v. Bamdeb (2); G. Chisholm v.
Gopal Chunder (3); Pragis Lal v. Mazwell (4); Niaz Gul Khanv. Durga
Prasad (5); Brojendra Nath Das v. The Budge-Budge Jute Mill Company .
6); Stepken Clark v. Ruthnavaloo. (7). Here there is no connection:

-whatever between the plaintiffs’ claim to the trust property in dispute-and

the dsefendant’s claim bo hig prlvate property The defenda.nt.’s counber

—(1)~4B 40~ «w»(z) -1+-0x 557 - - (8) 16 0. LT, P (4)7 A 284.
(5) 15 A. 9. (s)noc 597, U, (7)2MHOR

992



IX] SHRI DHUNDi_RAJ GANESH DEV ». GANESH 18 Bom. 726

claim is, therefore, unsusbainable in the present suif. He should be
roferred to a separate suit. The conditional decree passedlby the lower
Court is, therefore, bad.

Macpherson {with him Mahadev Bhaskar Choubal), for the vespondenb
(defondant).—Our claim is not in the nature of a set-off. It is a claim
to an equitable restitution of property. We say, he who seeks equity must
do equity. If the present trustees of the sansthan ave at liberby to repudiate
the compromise between Chinto and Ganesh, and treat it as a nullity,
the parties must be restored to the status quo ante.. The trustees cannotb

recover the trust property without resboring to the defendant his private -

property and all the rights that he gave up at the time of the compromise.
Under s. 64 of the Indian Contract Aet (IX of 1872) & pariy to a voidable
contract may rescind it; but he.is bound to restore any benefit that he
may have received thereunder to the person from whom it was received.
So, too, under the Traunsfer of Property Act (IV of 1882) a transferor
under a voidable contract of sale is bound o restore the purchase-money
on the rescision of the contract. See also Story’s FBauity Jurisprudence,
8. 709, The defendant gave up considerable private property ab,the
” compromise ; he is, in equity, entitled to get it back if the compromise
* is set aside. The compromise was in the nafture of a family arrangement
between two rival claimants to the management of the Chinchvad
~ [726] sansthan. Both were engaged in litigation for a long series of years.
* That litigation was ultimately brought to an end by this compromise. 1t
was, therefore, valid and binding on both.. The compromise of a doubtinl
-elaim, if made bona fide, will be upheld even though the claim may pot be
well founded—Trigge v. Lavailee (1) ; Miles v. New Zealand Alford Estate
Co. (2) Chinto could not have repudiated this compromise without restor-
ing all the benefits he recsived under it. His successors in the trust have
no bebter right than he had. -We+ say, therefore, that the condition
attached fo the award of the plaintiffs’ claim is perfectly just and equitable:
‘We say further that the plaintiffs cannot sue to recover the trust property
without the sanction of the Advocate-General, as provided under s, 539 of
the Code of ClVll Procedure. The suit should therefore, be dismissed.

Ga.mmt Sadaskw Rao in reply.—Thse comnromlse ‘between Chmto
and Ganesh does not show that there was an exchange of sansthan property
for private property belonging fo Ganesh’s family. The compromise
relates golely and entirely to sansthan propsrty. It purports to divide the
sansthan property between the two claimants, Butit makes no mention
whatever of any private property belonging to Ganesh. What he gave up
was his righs to the bulk of the sansthan property, and to all the rights
and manpans of the chief ministrant at the, sbrine of Shri Mangal Murti,
There was no dispute, at tha time of the compromise, about the private
property of Ganesh.  That being so, there can be no restitution of private
property. * If Ganesh has any claim to it, he must be referred to o separate
suit. But he cannot claim it in this suit by way of set-off. Then, as to
the applicability of s. 539 of the Code of Civil Procedure, I submit that
this case does not fall within its provisions. This is not a suit to remove
a defaulting trustes from the management of a public charity. It is a suit
brought by the trustees of a charity to recover frust property from the

‘possessxon of a trespasser. In such a case the consent of the Advocate-
General is not necessa.ry———sthvanath Govind v. Rambhat 3).

: (1) 15 Moore s P G C 1270 (292 (2) 32 Ch. D. 526,6. L (3) 15 B, 148
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[727] CANDY ‘J.—This suit was ‘commenced in December, 1889,
by the manager and receiver of the. Chinchvad Devasthan appointed
under the deeree of the District Judge, Poona., in suit No. 2 of 1883 -
(known commonly as the Charity suit), and was continued by the trustees
of the said devasthan appointed under the scheme drawn up by the High
Court on 196h February, 1890, in apoeal from and confirming the said
decision of the District Judge (I. L. R., 15 Bom., 612). By cls. 18 and
19 of the said scbeme the trustees are to institute suits and other proceed-
ings and o continue and carry on such ag have already been initiated by
the present receiver on behalf of the devasthan for the purpose of recover-
ing possession of the properties belonging to the devesthan, which have
improperly gone into the possession and-enjoyment of strangers, and the
revenues of which are not applied for the putposes of the devasthan,

The circumstances under which the present suit was commenced are
ag follows :—Chinto Bajaji was the manager of the devasthan, and had
suceseded in obtaining possassion of nearly all the property appertaining
thereto. One Genesh or Ganpat was a rival claimanst to the gadi. He
agserted that he had been adopted by a late manager, Dharnidhar, on his
death-bed. This alleged adoption was, however, disputed. Suit No. 957
of 1871 had been filed by Ganesh against Chinto (and Venubai, widow of
a son of Dharnidhar who bad predeceased his father) for a declaration of -
bhis title as adopted son of Dharnidhar., ~-On 3rd January, 1874, the Sub-
ordinate Judge decreed in his favour; but on Chinto appealing to the
Distriet Court, Ganesh on 20tk July, 1874, withdrew his suit under s. 97

“of Act VIII of 1859 -without obtaining leave to bring a fresh suit.  On

6th November, 1874, Ganesh applied to the Distriet Court for permission
to withdraw his previous withdeawal ; but this was refused (28th Novem-
ber, 1874); and the High Court *on Tth December, 1874, refused to
interfere with fhis order.

In the meanwhile, Ganesh had brought a suit:(No. 16 of 1873)
in the Court of the Agent for Sardars against Laxmibai, widow of
bis alleged adoptive father, and on 10th January, 1874, he obsained
o congent decres awarding him possession of the devasthan . [’728]
proverty. On 31st July, 1874, Chinto also obtained a decree in the
Court of the Agent for Sardars {No. 14 of 1873) against Laxmibai,
awarding him possession of the devasthan property, and Chinto ab once
in August, 1874, executed thaf decree. So when Ganesh attemped
execution of bhis decree, No. 16 of 1873, he was obstructed by Chinto,
In June, 1878, Ganesh applied to the District Court for permission to
bring a suib, in forma pauperis, against Chinto, on the ground that Chinto
obsfructed him in sxecuting his decree, No. 16 of 1873. But he with-
drew that application on Government reversing the decree of the Agent of
Sardars (No. 12 of 1878). Subsequently, on Government restoring the
decree of the Agent, Ganesh renewed his application (May, 1879), wblcb
was rejected by the District Court on 13th February, 1880.

* Ganesh then appealed to the High Court, bub subsequently w1tbdrew
his appeal, Chinto and he having made an amicable seftlement dated
23rd July, 1881. This document No. 157 (78 in the Charity suit}, after
reciting (;ne disputes between the parties, goes on to state that the followmg
property ** belonging to the sansthan '’ should be given to Ganesh :—

1. The whole of the village of Khar Naranji and half the village of
Chinchavli. - 2, The wada at Khar Narangi. 3. The nawa wada ab
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Chinchvad. 4. In order to pay off a mbortgage on Kbar Narangi and-
Chinchavli, Chinto was to pay Rs. 16,000 to Ganesh, and: for that purpose
" was to pay him Rs. 500 annually, wish interest, from the revenues of the
village of Charholi. 5. Ganesh was to perform the worship of the deity
of the temple of Moroya at Chinchvad; but all -other rights of worship
and manpan at Chinchvad, Moreshvar and Theur were 6o belong to
Chinto. = 6. Ganesh was within three months to give up peaceable posses-.
gion to Chinto of the five shares in Tulapur belonging to the sansthan,
which Ganesh had got entered in his name, and till this was done Ganesh
was to pay Rs. 160 annually to Chinto, the same . being deducted from
the payments ouf of the ravenues of Charholi above mentioned.: 7. The
dasalk allowanee, Ras. 20, received annually from the Haveli kacheri, was-
" 'to be entered in Chinto’s namae, and received by him. 8. Ganesh on
recovermg [729] the village of Tandli, for which he bad filed a suit, was ﬁo
give the same into the possession of Chinto. ‘

Exceot as regards the properbles abave mentioned, Ganesh was ho(
abandon all elaim whatever in respect of the Chinchvad sansthan. ;

) Chinto thus remained manager unmolested ; bub.in 1888 the O.hanty;
guit ’ was .commsenced under s. 539 of the Cwﬂ Procedure Code and
Chinto was eventually removed from his office.

The receiver of the sansthan then brought bhe nresent suit agamsﬁ
Ganesh fo recover the followmg propelmes as belonging to the sansthan,
and, therefore, wrongfully in possession of any one ohher than the manager,
iz, 1—

. 1. The villages of Khar Narangi, and 2 Chmchavu 3, the wada ab
Khar Narangi; 4, an allowance paid from the Alibag treasury 5, the porbion
of the revenues of Charholi, as shown in the settlement above noted ; 6, the
new wada af Chinchvad ; 7, the five shares of Tulapur ;. 8, the wadi (garden
or irrigated land} at Nanga.um

The Subordinate Judge awarded the claims numbered 1 to 5, and as
defendant made no appeal and paid no stamps on  cross-objections, it was
impossible for us to hear any arguments of counsel against the award of
item No. 5, He did not dispute the award of items Nos. 1 to 4.

It remains then to consider the items 6, 7 and 8 which the Subordinate
Judge did not award to plaintiffs, and against the rejection of which items
plaintiffs have filed this appeal, No. 88 of 1891. During tha'course of the
argument, Mr. Rav for plaintiffs abandoned the claim as regards the item
No. 8. Therefore the only items remaining for counsideration are Nos. 6
and 7. The Subordinate Judge would haveawarded these to the plaintiffs,

had he considered them to ba sansthan property ; but he held that they were

the private property of the late manager, Dharnidhar, and, thersfore, the

trustees could not claim to recover posssssion of the same.  No doubt, if -

they are not sansthan proparty, the trusfess have no concern with them :

{730] but we think that it is clear that ons ab leagt of these items has for

many years been treated as sansthan properby

[{The Gourt then examined the evidence and found that propertv No. 6
ahove montioned was not private property, but belonged to the devasihan,
and that the plaintiffs (trustees) shounld recover it. - As to No. 7, the Courk
found that it was private property and thab the plaintiffs were nok entitled
to it. The Court then econtinued :—]

So far we have freated of fhe items disallowed by the: Subordma.te
Judge. Lsaving aside for the present the question of mesne profits,
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which the plaintiffs also claimed, but which the Subordinate Judge
disallowed, and against the rejection of which .plaintiffs have appealed,
we come now fo the condition attached by the Subordinate Judge to his
award of the various. items of devasthan property to the plaintiffs. That
condition is that the plaintiffs do relinquish the sansthan’s eclaim to
the prévate property of Dharnidbar I1, viz:—{(a) Half share of the village
of Banere ; {b) two chahurs, nine bighas of land ag described in Ex. 288
[it was admitted in argument that this should be half a chahur nine
bighas] ; (¢) half the self-acquisitions of Dharnidhar II,viz. :—(1) The
villags of Tandli; (2) the Gozegaon allowancs ; (3) the Dewas allowance ;
(4) the Baroda- allowance ; {5) the Chandrapur allowance ; {6) the Dassak
allowanece; (7) the Nizam's grant. .

{The Court then stated the evidence and beld as to items (¢), (1) to
(7) inclusive that they belonged to the devasthan. As to items (a) and
(b), there was a difficulty arising from the fact that the manager of the
devasthan bad never made any distinetion between the portion which he
enjoyed as private property and those managed by bim for the devasthan.
The Court then continued :— :

But it is unnecessary to consider this difficulty further. For, we are
of opinion that plaintiffs have rightly appealed against the condition
attached by the Subordinate Judgs to his award. It is not'such an equi-
table defence as can be raised by the defendant in the present suit. This
is apparent when we consider the position of the parties. Chinto was the
manager of the [781] sansthan ; he had succseded in obtaining recognition
from Government and possession of all or nearly all the sansthan property.
Ganesh was a rival claimant, who had indeed obtained a decree against
Chinto establishing his position as adopted son.of Dbarnidhar, but who on
appeal made by Chinto was persuaded to entirely withdraw his claim.
Under the compromise or setilement of July, 1881, Ganesh relinquished
all claim to be manager of the sansthan in favour of Chinto, and was
confent - to take in safisfaction of all claims certain items of
“sansthan property.” For the sake of argnment it may be assumed
that Chinto, were he still the manager of the sansthan,, would ba
unable to repudiate the compromise, and would bs bound to act
up to its terms, Possibly the compromise would raise an equity between
Chinto and Ganesh. But here the plaintiffs are the trustees appointed by
the Court after ordering the removal of Chinto, the defaulting trustee.
Chinto must be regarded as dead. His successors in the trust claim to
recover - part of the trunst property. Chinto’s act in buying o6f a rival
claimant caunot be regarded as a proper and rsasonable exercise of his
office as trustee.  His proceeding was not for the benefit of the trust.
On the conbrary, if Ganesh was really Dharnidhar’s adopted son, Chinto.
had no authorisy to act; and if Ganesh was not Dharnidhar’s adopted son,.
then Chinto had no right to alienate trust property fo him. We adopt
with full concurrence the language of the late Mr. Justice Telang, who,
when referring to this compromise wrote (I. L. R., 15 Bom.,” 637) :—
" When Chintaman Bajaji parted with these two villages (Khar Narangi
and Chinchavli) in favour of Ganesh Dharnidhar Dev, he was apparently
acting as full owner of the villages, and not as trustee of them on behalf
of the Chirchvad sansthan. He was certainly not professing to act as
frustee, and at least impliedly he was repudiating the trust. * Any estoppel,
then, binding upon him in consequence of that act, would be binding, nof:
on. the succeeding trustee, who sayy Chintaman Bajaji was not fall owner,.

f
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but on Chintaman Bajaji's legal representatives in his versonal capacity,”
Aceordingly the High Court-upheld the objsctions of the trustes-respon-
dents in that case, and refused %o consider the settloment of 1881 as
binding upon Chinto's successors in office. How, then, [782] can Ganesh
in a suit for ejectment from - trust properties plead that the trustees must
relinguish all claim of the sansthan to the half share of Banere and the %
. chahur 9 bighas, and deliver the same into his (Ganesh’s) possession?

It was contended by . the learned counsel for Ganesh that this was
nob a counter-claim or set-off, bub an equitable defence ; and $his apparently
was the view taken by the Subordinate Judge, who seems to have regarded
the sebttlement of 1881 as an exchange of properties, Ganesh giving up
the private property of Dharnidhar, bo which he was entitled as Dharni-

dhar’s adopted son, and in exchange receiving part of the sansthan property.

But we are of opinion fhat this view is directly contradicted by the

language of the compromise, in which, the adoption not being admitted,:

there is not a word about the privais esbate of the late Dharnidhar, or
about any exchange being effected. * I Ganesh is roally the legally adopted
son of the late Dharnidhar, and if it is open to him now to establish that
gtatus, he must do so in a separate suit against the trustees. Bub
. he cannot raise this' plea as an equitable defence in this suit, in
which the trustees seek to ejeet him from the properties of which he

"abtained possession under the compromise with the late manager, the very -

~ basis of that compromise heing that he abandoned his olaim fo be
manager on the strength of his alleged adoption by Dharnidhar, Chinto’s
action wag yltra vires in putting Ganesh in possession of sansthan pro-

perty, Chinto’s successors are bound to contest that action, and to

recover for the henefit of the sansthan property belonging to the trust. If
: plamtxffs are entitled to eject defendant from sansthan progerty, then it
"is difficult to understand how defendant can claim, as s set-off or as an
" equitable defence, to recover posgession from the plaintiffs of those por-
ions of property which the plaintiffs hold as sansthaw property, but
which defendant says are Dharnidhar's private property, and to which
“defendant says he is entitled as Dharnidbar’s son. For, as shown above,
the trustees are not Chinto’s representabives, but hold by an entirely
independens title, Chinto having been removed from his office. For these
reasons we ara of opinion that the conditions attached by the Subordinate
Judge to his award of the properties to the plaintiffs must be set aside.

7331 As to the further arguments urged by the learued counsel for
defendant-respoudent, that the devasthan properties are private and nob

public devasthan, and that the present suit should have been brought under.

8. 539, Civil Procedure Code, we are of opinion that the arguments are
invalid. It is idle now, in the face of the decisions of this Court reporied
at I.I.R., 15 Bom., 612 and 625, to contend that the Chinchvad sansthan
j‘s not a public devasthan. It is true that Ganesh ig not in one sense a
stranger,” as he is apart from his alleged adoption a member of the Dev
family, and by the compromise with Chinto he was permitted to petrform
the worship at Moroya’s temple at Chinghvad ; but as a person who is
. not manager, he is a stranger and trespasser in possession of sansthan
- properties.. The trastees, therefore, are clearly entitled to eject him.

It only remains to consider the question of mesne profits, . Though,
as just - remarked, defendant must be regarded asa trespasser, due
regard must be paid:to the fach that the compromise by which defend-
anb obtained possession of the .sansthain properties was sanctioned, if rob
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brought about, by Mr. Kanitkar and Mr. Gadgil, the former being onse of
the present frustees, the latter being the gentleman who wasg subse-
quently the manager and receiver appointed by the District Court.
Thers can be no doubt that at the time the arrangement was thought
to be the best for all concerned. Under these eircumstances we donob
think it would be right to interfere with the Subordinate Judge’s
decision refusing to award mesne profits. .

‘Wo amend the decres of the Subordinate Judge by awa,rdmg to the
plaintiffs the new wada at Chinchvad, and by striking out the conditions
attached by the Subordinate Judge to his award of the properties,
possession of which he gave to plaintiffs,

Under the circumstances under which this lisigation was commenced,.
we think that the most equitable order will be to let the plaintiffs recover
their costs from the estate, and direct that defendant bear bis own costs.
throughout.

't

18 B, 734,

[733] APPELLATE CIVIL.
Before Sir Charles Sargent, Kt., Ohief Justice, and Mr. Justice Boyley.

NAVALCHAND NEMCHAND (Original Plaintiff), Applicant v.
AMICHAND TALAKGHAND AND ANOTHER (Original Defendants),
Opponents.t -~ [14th November, 1893.]

Mamlatdar—Jurisdiction—Decree in possessory suit in Mamlatdar's Couri—Buecution
‘of decree stayed by proceedings in Subordinate Judge’s Court—Suit in Subordinate
Judge’s Court ultimately dismissed—Subsequent application to Mamlatdar for exe-
cution. of decree in possessory suit—-Jurisdiction of Mamlatdar to gramt order for
execution—Limitation—Deduction of time spent on proceedmgs in second suib——
Limitation 4ct (XV of 1877), 5. 14.

A Mamlatdar having in a possessory suib passed a decree awardmg possessmn
ot certain langd to the applicant, the opponents instituted a suit in the Court of
the First~ Class Subordinate Judge for a declaration that the land in question
was their property, and for an injunction to restrain the applicant from obstruct-
ing them in the enjoyment of their rights. Owing to this suit, the Subordinate’
Judgs staved execution of the Mamlatdar’s decree. The opponents’ suit was
subsequentlv dismissed by the Subordinate Judge, whose decree was ultimately

. confirmed by the High Court in second appeal. The applicant then applied to
the Mamlatdar for the exzecution of his decree in the possessory suit. The
Mamlatdar rejected the application, on the ground that the decree'of the High
Court in the civil suit prevented him from executing his decrea.

Held, that the applicant wae entitled to obiain from. the Mamlatdar an order
for the exécution of his decree unless it was barred by limitation. It was nof
barred, inasmuch as in computing the period of limitation allowance was to be
made for the tims. during which the degree remained in abeyance by reason of
the proceedings in the other suit. Bection 14 of the Limitation Act (XV of
1877) applies to proceedings in execution (Bira Lall v. Budri Dass) (1),

[Diss., 7 Ind. Cas. 886 (869; ; F., 24 Ind. Cas. 195=27 M.L.J. 25.]

APPLICATION made under the extraordinary Jurlsdletlon of the High
Court {s. 622 of the Civil Précedure Code, XIV of 1882) to set aside the -
order of the Mamlatdar of Chorasi in Dossessory suit No. 57 of 1884 -
dated 17th December 1892.

N 2 Apphcatlon No, 57 of 1893 under extraotdmaty ]unsdlchon
Coi s e W TLAIET, e
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