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". ‘We must, therefore, in the exercise of our extraordinary jurisdiction
reverse the decree of the Court below and restore that of the Joint:
Subordinate Judge. Applicant to have his costs here and in the Court
below. S N S

' ; 4
: . ' Decree reversed.

18 B. 616.
‘ APPELLATE CIVIL.
Before Mr. Justice Candy and Mr. Justice Fulton.

CHUNILAL MANCBARAM {Original Defendant), Appeliant v.
'MANISHANEAR ATMARAM (Original Plaintiff), Respondent.*
. [16th October, 1893].
E’n 7 nts—-Ea" 7 nts of ' ity—Light and air— Severance of tenements by grantor—

Implied grant—Implied reservation of easement— Derogation of grani— Reservation
of easements of necessity— Injunction—Rasement Act V of 1882, s. 13,

One Wallabh was the owner of a certain house behind: which was a courtyard
or chok, half, of which belonged to him and the other half t6 ane Mancharam (the
defendant’s father), who owned a house close by, Two of the rear rcoms of
Wallabh’s house abutted upon his portion of the chok, and bad two doors opening
‘out into the chok, In 1861, Wallabh sold (infer alia) his half of the chok to Man-
charam. The conveyance contained no reservation of any rights over the [617]
chok. Wallabh having died in 1875-76, his widow Jamna sold his house ‘to the
plaintiff. and shortly afterwards the defendant (Mancharam’s son) put up a

" boarding on the chok which blocked up the above-mentioned doors of the plaing-
ift’s house, and obstructed the light and air passing through them into the said
two rear rooms. Theplaintiff sued for an injunction.

Held, that as Wallabh had made an absolute sale to Mancharam of his portlon
of the chok expressly reciting that he had reserved no interest in the chok, if
would in the circumsfances of this cage be contrary to equity and good conscience
to hold that he impliedly reserved a right of light and air over the chok, so as to
prevent B. from building on the chok and thus obsiructing the windows and doors
in Wallabh’s house overlooking the ciok,

Held,; also, thatb the case was not governed by 8. 18, cl. (c) of the Easements
Act (V of 1889}, which was not extended to the Bomba.y Pres1dency till Act VIII
of 1891 was passed )

[R., 16 0.L.J. 417 =17 Ind. Cas, 966. 1

‘

L.~ SECOND appeal from the decision of J. B. Alcock District Judge of
Surat, in appeal No. 38 of 1891 of the district file.

Certain land which originally . belonged jointly to Wallabh and Brii-
kaver was in 1839 partitioned equally between them. On the half share
allotted’ to Wallabh stood his house which be had built two years before,
viz,, in 1837, and immadiately bebing the house was a chok, or a couttyard,
half of whiech came to him on the partition and the - other half went to
Brijkuver.

- Subsequently Bmkuver sold ber balf of the land, lncludmg her share
of the chok, to Mancharam: (the defendant’s father). -

*In 1861 Wallabh sold {(snter alia) to Mancharam his {c. e, the remain-
ing) half of the chok, so that Mancharam was now owfier of the entire
chok. Wallabh, however still retained the rest of the land and his house
which be got at the partition. Two rear rooms of his house abutfted on

;i *'Becond Appeal No. 81.0f 1892.
1920

o

" the chok aund had two ' doors opening intoit. The conveyance of his half
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of bha chok executed by Wallabh to Mancharam did not réserve any rights
over the chok. The material part of the conveyance was as follows :— "~

& T have sold to you half the said chok appertaining to my share"to-:
gether with my interest in the fanke and the well, and put the same into-

your posses&uon‘ for Re.. 50, From this day, therefore, you are o take into
your possession the whole of the said chok, and use the said chok with the
tanka and the well {thérein). ~ From this day I have nothing whatever to
do with thes chok, the tanka, and the well aforesaid.”

In 1871 the defendant (Mancharam’s son). buils a shed on the part of
the chok which had been broudht from Wallabh in 1861, and subeequently
built a loft over this shed.
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{618] Wallabh died in 1875 76 and in 1883 his w1dow Jamna sold. h

- his house to the plaintiff. .

The defendant qubsequently put up a hoardmg on the chok Whlch
completely barred the two doors of the above-mentioned two reat rooms of
the plaintiff’s bouse, which opened upon the chok.

In 1888 the plaintiff brought this suit praying that. the defenda.nt
should be ordered to remove the honrding and :loft. which: obstructed the
Jight and air passing to the northern door. . ~

The defendant pleaded (inier alia) that nelther the plamtlff nor bls
predecessors had ever acquired any title to the enjoyment of light and air:
through the doors and windows, abd that the suib:was time-barred. =~ =~

The Subordinate Judge held that the plaintiff bad pot established a'

: prescrlptwe right to the easement cla.lmed and rejected the plmntxff 5
claim in toto.

On appeal the Distriet Judge® found .that what was clalmed by the
plaintiff- was really an eagement of necesswy ; that the use of the doors in
questlon and the eépjoymens of light and air through them was necessary.

for tha enjoyment of the plaintiff’s house ; that ‘Wallabh had been entitled '
to the easemeut clainied. although he had sold his portion of the chok -
without resorving his rights, and that the plaintiff, who now stood in

Wallabh’s shoes, had the same rights. ~He, therefore, granted the rehef
soughb by the plaintiff. In his ]udgmenh be said :—

“In his plaint plaintiff claimed a right of easement by presenpﬁlon
bubin respect of any such right his suit would be barred under s. 26 of
the Limitation Act. So at a subsequanb stage he set up a claim of ease-
ment of necessity, and to thah be is clearly entitled under s. 13 of t;he
Ea.sements Act, el. {2).

1 kave visited the place in dispute and found that hght now . enfers
the lower rooms of plaintiff’s house only from the. front door, there bemg
houses on either side, and consequently no side windows., I happened to
visit the house on a cloudy mornmg and found that it was scarcely
possnble to see ab 2ll in the two [619] inner rooms. Of course the open<
ing of the two back doors, which are in dispube, would make a very
material differencs in the amount of light available, and these two doors
are absolutely necessary for the proper use. of -plaintiff’s lower rooms.....u.

““The two back doors being necessary for the enjoyment of the house
after half of the (court) vard was sold, the transferor (Wallabh's widow)
wag entitled to the easement of light through these doors, and plam!nff
who sbands in his shoes, is entitled to the same.

*1, therefore, vary the decree-of the lower Court and award  the

velief asked for in. respuct of these two doors, viz., m]unctxon and removal
of the hoarding oniy.” . ;

921
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Against thid decision the defendant appealed to thie High Court. The
question argued in appeal was whether the right to light and air over the
¢hok was not impliedly reserved to.himself by Wallabh in 1861 when be
sold his half of the chok to the defendant’s father Mancharam. -

. Govardhan M. Tripathi, for appellant (defendant).—The Easements
Act (V of 1882) bhas no application:to the present case. The Act was not
extended to this Presidency till 1891, and by s. 2 of the Act it is expressly
declared not to be retrospective. Prior to the Easements Act the rule was:
the same here as it is in England, that a vendor does not reserve ease-
ments of neeassity by implication: Hbe reserves them only if he does so

_in express terms—Wheeldon v. Burrows (1), White v. Bass (2); Ellis v.

© Manchester. Carriage Co. (3); Chunilal Nyahalchand v. Husein valad

Habibulo (4); Goddard on Easements, pp. 258, 260 and 328. In the
present case there is no express reservation of the easement claimed.
Motilal M. Munshi, for respondent (plaintiff):—The lower Court has
found that the defendant has blocked up our windows and doors, and
thereby completely darkened our inner rooms. The two bhack doors
which. open into the chok are absolutely necessary.for the enjoyment of
the house. Wae are, therefore, entitlsd to the easement claimed. - The
cases show that upon a severance of [620] tenements, easements used
as of necessity will pass by implication of law—Purshotam Sakharam.

~v. Durgoji Tukaram (5); Ratanji v. BEdalji (6); Morgan v. Kirby (7). This

. being so, it must be held that when our . portion of the crok was sold in

1861 to the appellant’s father, our right to light and air over the chok was
impliedly reserved to our vendor.-

JUDGMENT.

CaNDY, J. ——Rmpondent not having pressed his cross-objsctions, the
question before us is confined $o the rear doors of plainfiff’s house.
The land, on which the houses of the parties stand, originally belonged

“jointly to Brl]kuver (defendant’'s grandmother) and Wallabh (husband

of pla,miilff s vendor). In June, 1839, Wallabh passed a release to
Brijkuver in respect of a partition of the property. The chok or courtyard
betiween the premlses allotted to either party was divided half and half;

but a small reservoir and well in the half share of the chok failing to
Wallabh were kept joint. Brijkuver’s son Mancharam (defendant’s father)
soon after 1839 purchased his mother’s share of the pxopertv and built a
house thereon. Wallabh's house was apparently built in 1837, and the
two rear rooms a,bubt.mg on his share oi the chok had two doors opening
out into the chok. . '

.~ On 24th November, 1861 Walla.bh sold to Ma.ncharam his ha.lt share
of the.chok together with his interest in the reservoir and well. The
conveyance contained no reservabion of any rights whatever beyond that
Mancharam might allow Wallabh to take water as long as he (Mancharam)
pleased. Wallabbh and Mancharam lived on amicable terms with each other,
aund it is not disputed that the latter allowed the former bo open his. rear
doors and come into the ¢hok and draw water. . - -

About 1871 to 1873 (according to ylaintiff’s denosxtnon in the uresenb
case) defendant built a shed over the portion of the chok purchased by him
in 1861, and about 1875-76 he cut off the roof over, thesouthern portion of

(y12oh.D.81. . (2) 81 L.J, Bx, 283=7H &N 722.
" 13) 2C.R.D. 13, i (4) P. 7. (1886), v. 128. ) :
L#o(5) 14 B, 1452, HENSEGN A (6) 8 B.H.C.R. 0.C.J. 181 oo ernm
(7) 2 M. 46. -, AR R It
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this shed and built thereon a loft. Wallabh died about 1875-76, and his
widow Jamna had disputes with defendant. - Jamna accordingly in 1878
sued defendant for [621] possession of the half share of the chok next to
her house, and for.the removal of the shed erected by deiendant. She
failed in thas suit, being met by the sale-deed executed by Wallabh in 1861,
Stie then in 1883 sold her house to plaintiff, who was then sued by defend-
ant claiming a right of pre-emption. Defendant lost ‘that suil, and
. subseguently appears to have put up a hoarding completely barring the
doors of plaintiff’s rear rooms. Plaintifi then brought the present suit for
an injunction, as regards the doors now in dispute, that defendant should
remove the hoarding and the loft which obstruet the light and air passing
to the southern door, and should remove the hoarding which obséructs the
light and air passing to the northern door.

In the plaint plaintiff claimed to have a prescmptlve right to light

and air passing through both the doors ; and his pleader alsc argusd, in the -

course of the trial, that the severance of the tenements 1mphed an ease-
ment of light and air to the doors.

The Subordinate Judge rejected the pla.mhff’s claim in toto holmng
that no easement by prescription had been proved in- respect of both the
doors, and that on partition of the open land no equity had arisen in
favour of the right of either party to any easement of light and .air, the
houses then not being in existence. The Subordinate Judge also found
that (a) both doors had been effectively darkened by the shed and lofb;
(b) the hoarding still further darkened to a slight extent the northern door,
but made no practical difference as regards the southern door, and that to
allow plaintiff fo open this southern door would practically give plaintiff
ingress to a room of defendant’s house ; {¢) defendant’s witnesses were right
when they spoke of the doors being chained on defendant’s side since a
long time ; and plaintiff’s wituesses were also right when they spoke to the
doors having been opened, Wallabh having used the same as meaus of
ingress and egress occasionally merely by the courtesy of his relative the

“defendant ; {d) Wallabh had not claimed- any right to light and air through
these doors ,

' Onappeal made by plaintiff to the DlSal’lct Court he urged : “ My claim
is not based on the right of eontinuous and apparent and necessary
éasement. Should the appeal Court hold necessary [622) to make an
amendment aceordingly, I should bs allowéd to do so, masmuch as' there
is an admission of the defendant in hhe matter.”

' The District Judge found that ‘ in his plaint plaintiff claimed a right
of easement by prescription, but in respech of any such right his suit would °

be barred under 8. 26 of the Limitation Act (XV of 1877). So at a subse-
quent stage he set up a claim of vasement of necessity, and to tbat he is
clearly entitled under s. 13 of the Basements Act, cl. (¢).” The District
Judge on a visit to the house on a cloudy morniug found that it was
scarcely pessible to ses at ‘all in-the two inner rooms. ‘“Of course’(he
gaid) the opening of the two back doors which' are in dispute would make
a very material difference in the amount of light available, and these two
doors areabsolutely necessary for the proper use of plaintiff's lower rooms."”

The Distriet Judge also found that there was no satisfactory evidence
of the two back doors having been closed from defendant’s side for a long
period, ' and, as the Subordinate Judge has remarked, there is no mark on
the doors to show for ecarfain that there was ever auy fastening on' them.
Defendant admits: in his deposition that the doors were:used for years
after his father bought up that half;of the 'eourt-yard which did not fall to
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bis share. | The two back doors being necessary for the en]oymenb of tha
house after that hall of the yard was sold, the transferor was entitled to
the easement of light through these doors, and plaintitf, who stands in
his shoes, is entitled to the same.” . The District Judge, therefore, varied
the decree of tha lower Court and awarded part of the relief asked for in
respech of the two doors, viz,, injunction and removal of the hoarding onlv
It is against this decree that defendant has made second appeal.

I am of opinion thab the decreeof the Subordlnate Judge re]ectmg
the plaintiff’s claim was correct, and should. be restored. '

It seems clear that the District Judge was in error in disposing of bhe
case under the Easements Act {V of 1882) which did not become law in the
Bombay Presidency till Aet VIII of 1891 was passed. By s. 2 of the Ease-
ments Act nothing contained in the Act shall be deemed to derogate from
any right acquired, or [623] arising out of a relation created before the Act
comes into force. We must, therefors, deal with the case quite apart
from. the provisions of the Fasements Act.. If the defendant in this case,
before the suit was filed in 1888, had the right to deal as he liked with
the portion of tLe ckok purehased by him in. 1861, then the plaintiff’s case
must fail, It is unnecessary to quobe authority for the proposition that
there being no special custom involved, we must be guided by the law of

" England. Mr. Whitley Stokes in his Introduction to the Fasements Act

(the Anglo-Indian Codes, Vol. I, p. 878) states that the law of Engla,nd
being just, equitable and almost fres from local. peculiarities, has in many

. cases been held to regulate the subject in India. Many cases could a.lso

be guoted in which the same proposition is laid down. ,
" Now, the law of England as set forth- by the Court of appeal in 1879
in Wheeldon v. Burrows (1) must be regarded as settled law. (Gale on Fase-:

" ments, 6th ed., p. 183). That law is (p. 49) that on the grant by the owner.

of a tenement ,of parb of that tenement as it is then used and enjoved if the
grantor intends to reserve any right over the teriement granted, it is his duty:
to reserve it expressly in the grant. This rule (Thesiger, L..J., said) is sub-
ject to certain exceptions. ‘* One of those exceptions is the well-known

" exception which attaches to cases of what are called ways of necessity ; and-.

I.do not dispute for a moment there may be, and probably are, certain other
exceptions, to which I shall refer before I close my observations upon
this case.”” The Lord Justice showed that the rule in question was founded
upon a maxim, which is as well established by authority as it is consonant:
to reason and common sense, . viz., that a granbor shall not derogate from
his grant; and ‘that the disbinction between what has besn ecalled an
implied grant and what is attempted to be established under the name of
an implied reservation has existed almost as far back.as we: can trace
the law upon the subjeect. - The Lord Justice then showed that, putting
aside the case of Pyer v. Carter (2), .there has been no decision which in
any way.affects the - principle -laid -down in clear and  distinet terms by
Lord. Holt: in Tenant v. Goldwin (3) -that -if the owner -of ‘a house and

“ ground sells the ground :and keeps the house, [624] without reserving
“the benefit of the lights, the vendee of the ground may build against the.

house: - It was'next shown by the Lord Justice that certain observations:

of tho Judges of the..Court of apteal in Watts v. Kelson. (4) could not be
taken:as overruling the decision’of Lord Westbury:in Suffield v. Brown (5):
whlch a:stmctlyx re-a,ﬁirmed the rule as above stated.. As, 1‘1ustrat1ons,,

& (1) 12 Ch. D 0 {2) 1 II and N. 916, (3) 2 Lord R&ymoud, 1089 1093
{4 LR, 6 Ch 166 (174) -{5)- 4 De Grex J. and B, 185, . O ¥

- 924



IX:]© cmUNILAL MANOHA‘RAM . MANISHANKAR ATMARAM 18 Bom. 625
.
of the exceptions: to. tha rule the Lord Justice quoted Pinnington v, Gulland
(1) and Dawvies v. Sear (2), both of which weére decided on the basis that
' the easement impliedly reserved was a way of necessity. It was also
suggested that Pyer v. Carter (8) and Rickards v. Rose {£), could be sup-
ported on s similar basis of excepfion to the general rule, the easements
in those cases being reciprocal and mutual, Swansborough v. Coventry(3)
and Complon v. Richards (6) were quoted as illustrating a further exception
to the general rule, viz., where the conveyances of -the land and houses
were made as parh and pa.rcel of ohe transaction.
. Itis evident from a review of the above case of Wheeldon v. Burrows
{7) that the exceptions to the rule, i.e., ways of necessity. and such like
easementsof necessity can never include ah easement of llgbb In Currier's

. Company v. Corbeit (8) Vice-Chaneollor Kindersley said : * * It has been °

determined that if a person having a house on his land, the windows of
which have existed for more than twenty years, sells. 'a portion of the
land, the purchaser may erect any biildings he pleases upon ‘the lands so
sold to him however much they may interfere with -the light coming to
the windows of the vendor’s house. Thbat seems clearly to be. the law,
though it must be admitbed that this law, if carried to an extreme, would
in some cases produce great and startling injustice.”

~ The case itself of Wheeldon v. Burraws was one of lights. ~ In the .

Court of appeal defendant’s counsel said: * We eclaim to protect them
(the lights) from a blocking up which will make the defendant’s building
absolutely useless.” And yet the Court of [625] appeal held that it was
not- one of the exeeptions to the genera.l rule that a granbor canno$
derogate from his own grant. ,

Wheeldon v. Burrows being admittedly settled law, it seems. unneces-
sary to quote cases which were decided on the authority of the-now
overruled case of Pyer v. Carter, or on a mistaken idea of what was-really
decided in Watts v. Kelson. 1t is clear that under the ecircumstances of
such a case as Wheeldon v. Burrows, the right to prevent windows being:
absolutely blocked cannot be treated as an easement of absolute necessity.
It clearly was not so in the present case. The Distriet Judge 4id oot
express disapproval of the ﬁndmg of the Subordinate Judge that the shed.
and lof erectea by defendant (according to plaintiff’s showing) from 1871
o 1873 “effectively darkened” the two rear doors of Jamna's house. The
house was clearly not rendered uninhabitable by the darkness of the two:
rear-rooms. + It is evident that if the Hasements Act could be applied, the-
case would have to be tried underel. (d) of s. 13, - It is only the ease-
ments mevtioned in els. {a), (¢) and (e¢) of s. 18 which are called
¥ easements of necessity.”
absolute necessity ; and tha word ‘absolutely’ is to be found in the -drafts
of the Bills-of 1879 and 1881. In the: Statement of Objects and Rea-
sons of the Bill of 1879 it is mentioned that ‘easements of necessity *

were intended - to mean not only. the rights which are absolutely:

These are evidently confined to easements of”

L2
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necessary. for enjoving prbparby, but also apparent and continuous, and -

easements necessary for-enjoying property as it was enjoved when it was
separated by grant. But the Law Commission recommended (Gazeite of

Indid, 17bh J anua.ry, 1880) that easements of necessmy strictly so called

(1) L.R. 9 Ex. 1(19). - . - (2) L.R.7 Eq. 197,
: (3) 1 H. asd'N. 916, " 4) L.R. 9 Ex. 218.
Tr7(By 9 Bing. 805, . o Tt {6) Y Price 27, )
(7) 12 Ch, D, 81, o {8} 2 Dr. and Sm. 360.
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1893  should be separated from those a.pnarent and contintous easements which
OCT.:16; arise when a transfer is made, which are necessary for enjoying the thing
' -— transferred, or other immoveable propertv of the transferor, as it was
APPEL- enjoyed when the transfer took effect. This was: accordingly done in the
‘LATE  Bill of 1881, which is practically the same as the Act which is now law,
Crvir., Therefore, if the District Judge was at liberty to refer to the Easements
——*  Agt, it is clear that he should bave decided the case under cl. (d) of s. 13,
18'B. 616. and then, after considering the facts and evidence noted by the Subordinate
Judge, he.should [626] have found whetber an intention contrary to the re-
servation was necessarily implied, and whether the easement of light and air
over defendant’s chok so impliedly. reserved in the conveyance of 1861 had
been extinguishéd before the plaintifi’s suit was filed in 1888, and if not,
whether he could grant an injuncion removing the obstruction which.
prevents plaintiff from enjoying the use of the rear doors as they were
enjoyed by Wallabh in 1861. It is apparent that the District Judgs did
not aporoach the case from this point of view. But, as shown above, it

was vot open to the District Judge to rely on the Hasements Act at all.

It is no. doubt anomalous that the Basements Aect should have
introduced such a marked variance from the English law. This is ap:
parently due to the {act that Mr, W, Stokes, who drafted and mtrouueed
the Hasements Bill in 1878, was of opinion that the English law “ rests
on a doubtful doctrine of Lord’ Holt's (see 2 Drew and Smale, 360).”
The judgment of the Court of appeal in Wheeldon v. Burrows had not
then been delivered, showing that the doctrine of Liord Holt was not doubs-
{ful, but had been. laid down in clear and distinet terms, and was as well
egtablished by authority as it iz consonant $o reason and commonsenssa.
The reference to 2 Drew and Smale, 360, is to the case above quoted of
Qurriers Co. v. Qorbett in which  Vice-Chancellor Kindersley, though
stating that the law if carried to an extreme would in some cases produce
great and siartling injustice, yet held the law to be in no way doubtful;
but quite clear. Since the decision of Wheeldon v. Burrows there is no .
room for doubt. In Aillen v. Taylor (1) Jessel, M.R., said that it is

“settled law that if & man who has a house and land, grants the land flist,

° teserving the house, the purchaser of the la.nd can block up the wmdows
of the house.”

It is not difficult to see how the Easements Act, 8. 13, cl (d ha{s
‘beoome law. It is apparently based on the judgment of Mr. Jusbzce led
in Charu Surnokar v. Dokouri Chunder Thakur (2). Mr. Whitley Stokes
acknowledged the assistance given to him by that learned Judge in draft-
ing the Bill which [627] became the Easements'Act. In the judgment in
the case just-quoted it was said that the right olaimed,  though not
absolutely pecessary to the enjoyment of the defendant’s tenement, might
be necessary for its enjoyment in the state in which it was at the time
of severance; and.itthis case, if the easement were apparent and conbinu-

.ous, there would be a prosumption that it pagsed with  the defendant’s
.tenement. This latter case is discussed i in the books under the prineiple of
the disposition of the owner of two lenements (destination. du pere de famille).
See Gale on Hasements, 5th ed., pp. 96, 97 and: following pages ;- and

. as to right of way, p. 103 note, p. 124 note, and Pyer v. Carter (1, H. and
' N. 922) This prineiple is just and fair and accords with commonsense.
It is in consonance with the rule of justice, equity, and good conscience,

() 16ChiD. B8, .. (2) 8 0. 956,
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which must gulda the Courts in the absence of positive dxrectlon by the
Legislature.” - :
But Lord Westoury in Sufﬁeld V. Brown (1) showed that thls
comparison of the disposition of the owner ' of two tenements to the
destination du peve de famzille is a mere 'fancxful analogy from which
rules of law ought not to be: derived. . “And-the analogy, if it be
worth grave attention, fails in the case to he decided, for when the owner
of two tenements sells and conveys one for.an absolute estate therein, he
puts an end, by countract, to the relation which he had himself created
" between.the tenement sold and the adjoining tenement; and discharges
the tensment.so sold from any burthen imposed upon it dnring bis joing
occupation; and the conditionn of such tenemerit is thenceforth. deter:
mined by the contract of alienation..and no# by the previous user of the
yendor during such joinb ownership” The Lord Chancellor then went on
to notice the fallacy in the judgment of the Courb of Dxchequer in the
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case of Pyer v. Carter (2) which ease was ﬁnallv overruled in Wheeldon v.

Burrows (8).

Applymg these prmelples to the presenb case, 11; seems clear thaﬁ -

since in 1861 Wallabh sold out and oub to defendant’s father his portion
of the chok, expressly reciting that he reserved no interest in the reservoir
or well, it would be contrary o equity and good conscience o hold that
he impliedly reserved a right [628] of light and air over the chok, which
would effectually prevent the purchaser from building on the chok so
purchased, and thus obstructing the windows or doors in the vendor’s
house overlooking. the chok. For these reasons, I would reverse the
decree of the District Judge and restore that of the Subordinate Judge,
with all costs on plaintiffs.

FoLToN, J. —As the Fasements Act was not i in force in 1861 When
the severance of fenements took place out of which the easemont claimed
by the respondent in this appeal is alleged to have arisen, the only
prineciple which can guide this Courf in - determining whether the right to
light and air through: the . doors in.question was by implication reserved
by the vendor when he sold ths couriyard adjacent to thoge doors, is, as
pointed out by Field, J., in Charu Surnokar v Dokourt Ckunder-Thakur (4},
that of equity and good conscience.. ‘In England it has been finally

gettled in Wheeldon v. Burrows’?;) that on the sale of land adjoining a

house, the right - to light and air over that land to the windows of the

. house is not retained by the vendor unless expressly reserved. The law ,

on the subject has been very lucidly explained by Jessel, M. R., in Allen v.
Taylor (5) as follows :—" Where 5 raan grants a house in which there are
windows, neither he nor any body claiming under him -can stop up the
windows or destroy the lights. That is based on a principle that & man
shall not derogate from his,own grant; and it makes no difference whether
he grants the house simply as a house or whether he grapts the: house
with the windows or the lights thereto belonging. In both cases he
grants with the apparent easements or quas: easements. All that is now
I take it settled law. T take it also that it is egually settled law that if
a wan who has a house and land grants the land first reserving tbe house;
the purchaser of that land ean;block up the windows of the house.” 1In
Eungland thus the agresment under which the sale has taken place is. cons
strued more strictly against the vendor than against the vendee, but even

(1) 4 Do Gex, J and 8. 185. (20 1H, and N.916.  (3)'12 Ch, . D, 3L
(4) 8 C. 956, {5) 16 Ch. D. 355. N i
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there this principle was seriously disputed in Pyer v. Omter(l) and it ig,
-gtated in Wheeldon v. Burrows, subject to an exception in regard to Ways
:[629] of necessity which are always. held to be reserved by lmphcatlon
and possibly to other exceptions. :

In Ipdia, on the other hand, when the ‘Easements Act wag paqsed
the principle on which Pyer 'v. Carier was decided was adopted, and by
cls. (@), (b), (¢) and (d) of s. 13 transferors and transferees were placed on
exactly t,be same foobing as regard the implied reservation or grant of
easements whethér of necessity, or apparent continuous and pecessary for
the enjoyment of the premises as they stood at the time of the transfer;
and although this Act cannot affect transfers which took place before its
introduection, I think it'is hardly safe to hold that all such transfers are
on this point governed by English law albeit they were effected in a coun-
try in which that la.w was nob in foree and in fotal ignorance of its provi-
sions.

The general prmclpl'e .that a vendor cannot derogate from his own
grant, or, in other words, that a party to a contract of sale cannot escape

. from the express terms to which he bas agreed, is, as pointed ouat by

Thesiger, I.J., in Wheeldon v. Burrows, consonant to reason and common-
'sense, but when once it is admiftted that this principle is subject to certain
exceptions it becomes, in the absence of any fixed law on the subject by
which those exceptions are epecified, a question of extreme nicety to
decide  what are fthe easements o necessary for the -enjoyment of the
building reserved that it would be confrary to equity and good conscience -
to believe thati it was not intended to reserve.them at the time of the sale.
In England the law has beer: 'established by a series of deczisions ~subject
to which sales take place, but that is not the case in' India. Two Indian
decisions—those of Charu Surnokar v. Dokouri Chunder Thakur (2) and
Chunilal v. Husein (8)—appear to go further than the English cases in
this matter. The former of these hasg, it ig true, béen recently criticised by the
Allahabad High Courtin the case of Wutzler v. Sharpe (4), but whether it
was rightly or wrongly decided it seems to me to be conceivable that even
in regard to light and air a case might arise where o hold that the vendes
of an adjacen} land ‘was entitled to render unless .the vendor’s house by
building up against his [630] windows might bes so obviously contrary to

. what was contemplated at tbe time of the sale and be productive, in the

-

language of Kindersley, V. C., (2 Drew and Smale at p. 360}, of such “* great
‘and startling injustice” that a Court not bound by any positive rule of law .
on the subject might in the exercige of equity and good conscience think
it necessary to hold thaf an easement had been meant to be reserved:

But while unwilling to decide that prior to . the introduction of the
Hasements Ach there were any positive rules in force on this subject, I
think that a vendor or his successor in title claiming such a reservation
a8 is claimed in the present case must show either by reference to the
urgent necessity of the easement or fhe conduot of the. parfies to the
sale that it cannot reasonably have been intended by either. of them to
do otherwise than reserve to the vendor the ‘right which he claims. In
the present case the finding of the District Judge does not show that
access of light and air throiigh thess doors:is so indispensable for the use -
of the house that it must necessarily have been reserved, nor has there

- been any attempt made to show any conduct of the parties from which:

Y )1 H, and N.96. e 1 (2) 8 C. 956,

(3) P.J. (1886), p. 128. .= .. (4) 15 A, 270.
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the intention to make and allow such reservation can: properly be inferred.
The most that can be ‘said is that the closing, in 1888, of these' twé
doors makes the back rooms very inconvenient; but it is' impossible in
the circumstances of the case to say what was the intention of the vendor
and vendee in reference to them. Such being the case, I think the plaintiff
has failed to establish his claim, and I, therefore, concur with my learned
colleague in. reversing the decree of the District Judge and.restoring thab
of ﬁhe Subordma.te Judge, with costs on the plaintiff throughout.

Decree reversed.

18 B. 631.
[631] ORIGINAL CIVIL,
“Before Mr. Justice Bayley (Actmg thef Justice) and Mr Justice Farmn.

SUCCARAM MORARJI SHETAY AND OTHERS (Appellants) b
KALIDA:: KALIANJI AND OTHERS, (Respondents).™ {29th June and

"~ 6thJuly, 1894.]

- _Hmdu law—Joint famely——Manaqer—- Widow-— Mmo'r sons—Sale by widow of immove- !

able property left by husband— Family mcesmty—Mmor sons bound by sale-l)eed
of sale—Effect of conveyance how asceriained.

Ram]x Shiva, a Hindu, died in debt leaving two minor sons, Hxs wxdow. who

: after his death wag the manager of the family, borrowed money for family pur-

. poses, and as security mortgaged some of the immoveable: property- left by her

. husband, 8he subsequently sold it and the Court held that t.he evidence showed
L that it was sold to pay off the family debts.

 Held, that the minor sons were bound by the sale.

.

* Held, also, that the effect of a conveyance of property sold by the manager of

a faxmly depends on the intention of the parties us gathered from the terms of
the instrument and from the surrounding circumstances. - ’ .

»[R 17 Ind. Cas. 609=23 M.L.J, 638=12 M.L.T. 547.]

APPEAL from an order made by Starling, J., on bhe 19th March 1893
apportioning among the claimants therefo the sum of Rs. 25,408 8-6,

which was the amount assessed as com’pencatxon for certain land (7 68&‘

square yards), situate ab Byculla in Bombay, taken up under the Land

Acguisition Act (X of 1870), The matter had been referred to the Court’

by the Collector under 8. 15 of the Act, in order that the sum to be pa.xd
{io each claimant should be determined.’
- One of the points raised in tbe case, and theounly oneé dealt with in

thls report, was whether a sale of land by the widow of a deceased owner

(a Hindu) bound the interests of his minor son.

Two of the claimants in the case were Tatia Ramji. Dhoble and
Govind - Ramj# Dhoble, who were the sons of one Ramji Shiviji Dhoble,
deceased. They alleged that part of the land in question belonged to them
as heirs of their fatber, and as owners of the land they claimed a share in
the compensation awarded by the Collector.

' Their claim was, however, contested by one Kalidas Kalianji, wbo
alleged that on 12th December, 1884, by a duly registered deed of that date,
Chimnabai (the widow of Ramji Shivii [632] Dboble and the mother

1893
007, 16;
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" of Tatia and Govind), had sold' this particular portion of the land
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