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on the . 15th April, 1890, by. the-Court in execution: of & desres passed:
against the defendant in suit No. 790 of 1889. The defendant pleaded:
that the suit was barred by ss. 13 .and 43 of the Civil Procedure Code.:
The Joint Subordinate Judge held that it was not barred The lower appeal.
Court held that it was barred under s. 43.

‘ The previous suit; No. 790 of 1889, ‘was one by the pla,mhff for spemﬁm
performa,nce of an alleged contract of sale to him by defendant, by which
the plaintiff was to-pay Rs. 1,550, and the defendant undertook to execute
a-deed of conveyance io him. It was contended by Mr. Apte, for the:
respondent, that the plaintiff’s present elaim to be put into possession was:

" part of the entire claim, which the plaintiff was then entitled to make in:

respect of the cause of action, viz., the defendant’s default in performing
hig contract. In that suit, the plaintiff alleged that he had paid the
purchase-money and had been put into - possession; but the Court found'
that he bad paid the purchase-money bub had never had possession, and:
Mr. Apte argued that s. 43 [542] must be applied as if the facts had been-
ag found by the Court, and not as alleged in the plaint in that suit, and in
that case he urged that the plaintiff’s elaim would havé inclnded mot only:
this right to'have a deed of :sale executed, but also to be put into possession,
and that the plaintiff, therpfore, cannot now sue in respect of the latter-
portion of the claim. :We think-this contention is a valid one, so far as:
the claim to possession is based on the confraet; but it does not dispose:
of the question as to the applicability of s.'43' to the present suit, where-
the alleged cause of action is not the breach of the contract, but anew and
distinet one arising from the deed of sale itself, which the defendant had:
contracted to pass. It was also argued hy Mr. Apbe that s. 18, exp. II,:
applied to the present suit, but the object of that explanation would:
seem to :be o compel the plaintiff to rely on all the grounds which:
were open to him in supporb of the claim made by his plaint, which in the-
first suit wag confined to obtaining a regular deed of sale. "

For the above reasons, we reverse the decree of the Court beiow and-
restore that of the Subordinate Judge, with costs on the respondent herew
and in the lower Ooutb of a.ppeal ; :

. . ' “Decree reversed.

18 B, 532.
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Before Szr G’haxrles Sargent, K., thf Justice, and Mr Justzce Bayley.

SHIVLAL KALIDA& AND OTHERS (Original Plamtzﬁs) Applwants v
JUMAKLAL NATHIJI DESAL DECEASED, BY, HIS BEIRS, HIS SONS
. LAL AND ANOTHER (Origina} Defendants), Omoonents

. [26th September, 1893.] »,

.Decree-—Ammdment of decree—Civil Procedure Code (det X1V of 18892}, 's. 208—-
Practice~—Appeal. . -

In the lower appeal Coutﬁ ‘the plmntlﬁ ohta,med a deoree which dltected*

" parties o bear their own costs in proportion in both the- Courts, while'the ]udg~
. ment- directed - that the partiesshould bear each-ofher’s costs in proportion-in
both the Gourts The decren was confirmed by the High Court in cross second:
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- :appeals without writing a'juligment.:.. There was.no.point taken:in éitheriof ‘the
. appeals as to costs.. The plaintiff subsequently applied to the High. Cour} for
.the ameadment of the decres under s. 206 of the Civil Pracedure Code {Act XIV
‘of 1832), It was contendad for the defendant, that the a.ppllcatlon should have
.~ been made to the lower appeal Court, -

Held, that the only decras whioch existed for the purposes of ‘axecution after the
High OOurb -confirmed the decree of the Court below was the decree of the High
Court into  [648) which that. of the lower ‘Gourt besame incorporated. The
application was, theratore, properly made to the High Court.

Held, further, that that being so, and there having béen no appea.l by elthet
party againat the order us to costs, the Court might properly look at the judg-
ment of the Oourt below thh a view to makmg tbe decree as to cosl;s agree with

ik, - B

[F., 11 C.L.J. 155 (157)—5 Tnd. Cas. 723 R 60.LI. 5425(543) 9 C.W.N. 605
(607); P, L. R. (1900), p. 529 ;134 P. L.R. 1904.] -

THIS was an application under 8. 206 of the Civil Procedure Gode (Act
XIV of 1882} to amend the decree of Rao Bahadur Chunilal Maneklal,
Firgt Class Subordinate Judge of Ahmedabad with appellate powers,

The plaintiffs sued the defendants inthe Court of the Subordinate
Judge of Dohad and obt;amed . decree fot Rs. 3, 070-6-1 with costs and
interest.

On appeal. by the defendants, the TFirst Class Subordmate Judge
varied the decree by reducing the amount to Ra. 2,055-4-3 (Sh:ashl
currency) and in the judgment directed the pa.tbiés to bear each other's
costs in proportion in both the Courts. But in the decree theré was g,
dlscrenancy with respect to the order as to costs, the decretal order bemg
*parties to bear their own costs in proportion in both the Courts.”

Both plaintiffs and defendants preferred eross second appeals (No. 617
of ‘1890 and No. 15 of 1891) to the  High Court, which confirmed the
decree with costs. 'Thers was no pomb ta,ken in ewher of bhe appeals Wlth
respéct to the order as o costs.” .

The discrepancy between the judgment’ and the decree of the First
Clags Subordinate Judge with respect to costs having come to the notice of
the plaintiffs, they now applied, under s.2061 [534] of the Civil Procedure
Code (Act XIV of 1882) to amend the order in the decree, and obtained a
rule nisi calling upon the defendants to show cause why the amendmenb
should nob be made.

Nagindas Tulsidas Marphatia, forthe opponents (defendants) showed
cauge against the rule:—The application ought to have been made to
the First Class Subordinate Judge. The High Court merely. confirmed
hisdecres. 1If ig, therefore, the decree of the Subordinate Judge thak
requires the amendment, and he had jurisdiction to entertain the application
- —Sundara v. Subbanna (1) ; Ram Saran v. Persidhar Rai (2); see also

} Section 206 of the Civil Procedure Code {Act XIV of 1882) :— ’

806. Contents of decree.~—The Jecree must agree with the judgment : it ‘ghall con-
tain the number of the suit, the names and description of the parties, and particulars of
the claims as stated in the register, and shall speclfy clearly the relief granted ox other

_determination of the spit.

The decres shall also state the amount of costs incurred in the suxt. and by whak
patties, and in what proportions such costs are to be paid.

Power to amend decree.—1f the decree is found to be at variance thh the judgment,
or if any clerical or arithmetical error be found in the decree, the Court shall, of itg
own motion or on that of any of the parties, amend the decree so 28 to btmg 11; into
conformity with the judgment, or o correct such error:

_ Provided that reasonable notme has been given to the pa.rtxes or thexr pleadats of
the proposed amendment,
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remarks of Mahmood, J.; m Muha,mmad Sula.zma.n Khan v. Muhammad .
Yar Ehan (1).

. Goverdhanram M. Trmathz, for t-he apphcant in supporb of the
rule.—When the High Court confirmed the decree of the Subordinate
Judge, the decree became the decree of the High Court. The only decree
in existence being tbat of the High Court, we could not make our applica-
tion to any other Court—=Sakhalchand v. Velchand (2) Bhanushankar
v. Baghunathram (3).

J UDGMEN T.

SARGENT, C.J.—This is an application under s, 206 of the Civil
Procedure Code to amend the decree of the Subordinate Judge with
appellate powers directing that the parties are to bear their own costs in
proportion in both the Courts. as to make it agres with the judgment of
that Court, which, it is said, directed that the parties should bear each
‘other’s costs in proportion in both the Courts. A preliminary objection has
been taken that this a.pphca.tlon should have been made-fo the lower appea.l
‘Court. Such, no doubt, is the view taken by the Madras High Court in,
Sundara v. Subbanna(4) and by Mahmood, J., dissenting from Sir J. Hdge,
O.J. and Straight, J., in Muhammad Sulazmcm Khan v.. Muhammad Yar
‘Khan (1), This Gourn however, hag always held that the only decree which-
exists for the purpose of execution after the High Court has confirmed the
decres of [545) the Court below is the decree of this Court into which that

‘of the lower Court becomes mcorporaced———Sa,kkalcha,nd ‘Rikhowdas v.

Velchand. Ganesh Gujar (2)—and if that be so, it is diffieult to understand
how, consistently with that ruling, the lower Court ean have the power to
amend the decree even under s. 206. To allow that Court to bring.the
decres into conformity with what it may consider to be its judgment, might
lead, as pointed out by Sir J. Bdge, C. J., in Muhammad Sulaiman Khan
v. Muhammad Yar Ehan (1), to its being essentially a different decree
from that which the High Court intended to confirm, We think, there-
fore, that the application was properly made to this Court.

" That being so, and there havihg heen no appeal by either party against
the order as to costs, this Court may properly look at the judgment
of the Court below with a view to making the decree as to-costs agree
with it. The judgment directed that the vparties should bear each _
other’s costs in proportion. Tho decree directs that costs of the parties
should be borne in proportion; but if that be understood as meaning by one
another, which it my well be, then there is no disagreement between it and
the order in the judgment. To make it, however, quite clear, and to avoid
any question in execution, it would be r16bb under s. 206, Civil Procedure

. 'Code, to substitute the words in’ Gu]aratl be ‘koratman ek szane sir” (on

each other in both Courts) for the words ** temne poipotane sir” (on their -
own selves) after the words “ kharach pramanaman’ (costs in proporhlon)
in the vernacular deciee of the First Class Subordinate Judge, A. P., in
‘appeal No. 149 of 1888, and  that the costs be calculated a.ceordmgly in
execution, and we accordingly direct. this is to be done. Pa.rﬁxes to pa.y. ‘
their own ¢osls of this application. ‘ :

Co - o E Decree amended‘ 1

(1) 11 A.267 (274) (2) P. J. (1898),p. 79, -~
(8) 2 BHCRACT. 101 . .(4) 9 M. 358, . 20

872
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