. 1X]: VENEAJI SHRIDHAR . VISHNU BABAJI BERI 48 Bom. 585

1533} same must have been the intention in the case contemplated by
-sub-cl. (6). . The holder of the village in the concluding para. of s. 216
must, we' think, . be read ag meaning the holder of the assessment or a,ny
part thereof of an alienated village.

We agree,  therefore; with the conclusion arrlved at by the lower
appeal Court that the plaintiff is entitled to the sum claimed, bub subject’
40 the quit-rent and judi which, the Joint Subordinate Judge held, should
be deducted, and against which no ecross-objections were taken by the
defendant before the lower appeal Court. - The decres of the lower Court
musb, therefors, be confirmed subject to ‘the above a.mendmenf; Appella.nt
must pay respondents their costs of this appeal.-

Decree conﬁrmed subject to amendment

18 B. 534. SRR o
" APPELLATE CIVIL, B
Before Sir Ohartes Sargent Kt., Chief Justzce, and Mr. Justwe Bayley

VENKAJI SHRIDHAR DECEASED, BY HIS SONS BALVANT AND
- OTHERS (Original Defendants) Appellants v. VISHNU BABAJI BERI
ANRD ANOTHER (Original Plaintiffs), Respondents.*
‘ [7th September, 1898.]

chdn law-—Wzdow—Reght of widow to sell property inkerited from her husband——
Reversioner—Suit by rwersmner to sat asqde sale by wzdow—Burden olproof—-
Evidence., -, ; L

‘B. having during his lee time mortgaged certain property the income of ‘which’
. -was sufficient only to pay interest on a portion of the mortgage-debt, his widow
. alter hig death sold it before the mortgage-debt fell due,. The veversioners sued:
. to set aside the sale. ,
Held, that although there might have heen no absolute necessity for tbe w1dow.
to sell t.he property to provide herself with maintenance, still as there was no
other family property, the property in question must necessarily have. been sold
at the expiration of the time fixed by the mortgage, and the sale by thewidow
ought to be supported.
. A widow like a manager of the ia.mlly must be allowed a reasonable latltude in
the exercise of her powers, provided she acts_fairly to her expectant heirs,

: [R., 86 B. 88 =13 Bom. L.R. 560=12 Ind. Cas. 271; 8 OLJ 458 (464)=13, ow.N,’
. 901=4 Ind. Cas. 513.] -

THIS was 2 second appeal from the:deecision of S Tagore, sttnct
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. Suit by reversmners to seb aside the sale of a house by a WldoW. '

[538] The house in question had been the property of one Baba Balaji, :
who died chidless, and his widow Lakshmibai took possessmn The property |
had beon mortgaged by Baba before his death, and in 1859, while the,
morbgage term had still wo years to run, Lakshmibai sold the nroperby fo -
the defendant.

. The plamhffs sued as reversioners to seb aside the sale contendmg tha.b
it was without pecessity. and, therefore, illegal,. The defendant pleaded .
that the sale was valid, Lakshmibai having sold the house in order to pa.y
her husband’s debts.

The Subordinate Judge dismissed the suit, holding that 11; lay on the
plaintiffs to show that the sa,le Wasg 1mproper and 1llegal and that they had ,
fmled to do so. ‘ DU SO

* Second Appeal No, 24’{ of 1892,
3 865
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- -On appeal, the District Judge reversed the decrese, holding that the
burden of proof lay on the defendant, and that it wasfor him to show that
the properby was sold under such. circumstances as to justify a. Hindu
widow in alienating the immoveable property of her husband without the
consent of his heirs. The Distriet Judge remanded the case for decision
on the merits. The following is an extract from the Judge's judgment :—
.~ "It might be inferred from the documents produced in this case
(Bxs. 78, 79, 80), that. ths sale was made by Laksbmibai to pay her hus-
band’s debts and to procure maintenance for herself. Both these objects are’
such as would justify a sale by a Hindu widow; but a:mere recital in a widow’s
deed of sale of the object is not enough to prove it : West and Buhler, Vol. I,
Introduction, p. 102.. 1t appears that the shop was mortgaged by Baba
Balaji to one Devidas for Rs. 150 in 1854. Three years after Baba borrow-
ed from Devidas a further sum of Rs. 50 on the mortgage of the same
property. This mortgage was made for five years, but before the expiry of
the period stipulated, the shop was sold by Lakshmibai to the defendants.
It has not been shown that there was any necessity to sell the shop to
pay off the mortgage-debt before the time'fixed in the mortgage instrument.

"It is urged by the' respondents’ pleader that such necessity
arose oub :of the ' necessity on the 'part of the widow of procuring
her own maintenance; but I am not satisfied” that the widow was [536].
in such straitened cirecumstances as to be. eompelled to sell the pro-
perty for the small sum, of Rs. 81 on aceount of her- maintenance. There
is a preponderance of evidence o show that she was in easy eircumstances.
Defendants’ own witness, No. 60, a relation of Lakshmibai, says that she
oceasionally lived with the witness, and the latter declares that he was
ready to support the-widow in case she chose to reside with him perma-
nently. - Upon the-whole, I find that- the defendants have failed to make
ouf a case of necessﬂ;y for the absolute.alienation by the widow of her
husband’s estate.” :

On remand the Subordinate Judge allowed the pla.lnblf.f’s claim,

On appeal by defendants the Judge confirmed the decree. -

- Defendants preferred a second appeal.

‘Ghanasham N. Nadkarni, for the appellants (defendants) :—He relied -
upon. Chimnaji Govind Godbole v. Dinkar Dhondeo Godbole (1). :

Mahadzo Chzmna]z Apte, for the respondents.

JUDGMENT..

SARGENT C. J.—In this case the District Judge has found that the
property kad been mortgaged by the widow’s husband in his life-time ; but
he has beld: there was no necessity for the widow’s selling the’ mortgaged
property two years before-the mortgage-debt fell due, as the state of her:
circumstances did not imperatively require it to be donein order o provide
herself with maintenance. Bub we think that a widow, like a manager of
the family, must be allowed a reasonable latitude in the exercise of her
powers, provided, as Mr. Justice West says in Chimnasi Govind Godbole v.
Dinkar Dhondev Godbole (1), “she acts fairly to her expectant heirs.” Here
then, although there may have been no absolute necessity to sell to: provide
herself with maintenance, still, as there was no other family property, and
the property in question must necessarily have been sold at the expiration
of'the time fixed by the -mortgage, we think that the sale is- one which

i @nB.os. e
866.
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mughb to be' supported The entxre income of ﬁbe properﬁy had’ been appro-
priated to the interest of part of the mortgage-debt, and 12 per cent. was
Funning on the remaining [537] Ra. 50, which wouald necessarily have to
ba added to the prineipal when the entire mortgage-debt was phid off. The
‘reversioners could, under the above circumstances, be in no way prejudiced
iby the widow’s anticipating the date at which the mortgage-debt fell due.

‘We mus$, therefore, reverse the decrea of the Gotirb: below and dlsmlss
the plaint with cosbs on the nlalnblffs bhroughoub C

3

Decree reversed

18 B. 537.
APPELLATE CIVIL.
Before Szr Gharles Sargent Kt., Ghzef Justwe aml Mr. Jusnce Candy.

NATHU VALAD PANDU (qumal Plamtzﬁ‘) Appeelamt . BUDHU ,
VALAD BEHIRA (Original Defendant), Respondent * B
17th September, 1893.] ;

Qivil Pracedure Code (dct XIV of 1882),s. 13 (1), expl II, and s. 43——-Su£t for

. specific performance of a contract of sale and to brecute o sale-deed—Sale-[838] deed

subsequently executed by the Court under,s. 262 (2) of the Civil Procedure Code—~
Suit on sale-deed to recover possession.

The plaintiff cla.lmmﬂ spemﬁa perfo:mance of a contract o£ sa.le sued tha
defendant to conipel hxm to exeotte a deed of salg, allegmg that he ha.d paid the

* Second Appeal No. 206 of 1892.

1y Bectxons 13 and 43 of the Civil Procedure Code (Aet XIV of 1882) Honll
“13. Res judicata,~—No Court shall try any. smt or issue in whloh the mattet
-directly and substantially in issue
has'besn’ directly and: sabstantially in iséue in a former'suit batween the same
parties, or between partios under whom- they or any of them claim; litigating undér: the
-same title, in a Court of ]unsdwtxon competent to, try suoh subsequent suit, or the suit
in which such issue has been subsequently raised, ‘and - )

" has been heard and finally decided by such Court. e

" Bxplanation I.—~The matter above referred to must in the former st have been’
-alleged by one party, and: eifher demed or adm:ﬁned expressly or zmphedly, by the
other.
.. Explanation 1I.—Any matter whzch m:ght and ought. to have been ma.de ground
of defence or attack in the former suit shall be’ deemed to ha.ve been a ma.ﬁter du‘ectly
and substant:ally in 1ssue in'such: sult. . ‘

«, ey e

. 43, Suzt to mclude whale claim. —Evety suxt shall include the whole of tha claim
which the plaintiff is entitled to make in respect of the cause of auction; but
plaintiff may relinquish any pothon of his' claim in order to’ brmg the suit wxﬁhm the
Jurisdiction of any Court,

Relinguishment of part of claimi—1It a pla.mtlﬁ omlt to sue in respeet.of, or inten-
tionally relinquish, any portion of his claim, he. shall not . afterwards suetin respect of
the portion so omitted or relinquished.

¥ Omission o sue for one of ‘several remedies.—A person entitled’ fo more than one
remedy in respeot of the same cause of action may sue for all or any of his remedies ;
but, if*he omits (except with the leave of the Court obtained before the: first hearing)
to sue for any of such remedies, he shall not afterwards sue for the remedy so omitted,

-For the purpose of-this section an obligation and a. collateral secunby for iis

performarice skall be deemed to constitute but one cause of action, ~

Illustration.

4 lets a house to Bat a’ yearly ‘rent of Rs. 1,200, The rent for the: whole of.
the year 1881 and 1882 is dus and unpaid. - 4.sues. B onlyffor the rent due for 1882
A shall not atterwards sue B for the rent for 1881, . . Culd
wid () 962 Formiand effect of executivn.of contieifance by C’oui't,--Ths exetution of &
conveyance, or the endorsemsat of a negotiable instrument, by the Court under the lasé

867
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