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manager (whether or no, there may be others equally entitled to share in
. the management), was, entitled to resist the opponent’s taking possession,
and having been dispossessed had a claim to be restored to possession
under s, 335. We must, therefore, reverse the order of the Court below
and direct that apnhca.nt be puf into possession. - Applicant to have his
.costs of this application from the opponent, : ; ’

Order reversed.

18 B. 525,,
.[525]- 'APPELLATE CIVIL.
Before Sir Oharles Sargent, Ki., Chief Justice, and Mr. Justice Ba'yley

GANGADHAR HARI KARKARE (Original Defendant), Appellant v.
‘MoRBHAT PUROHIT AND ANOTHER (Original Plaintiffs), Respondents.™
[6th September, 1893.] :

Inamdar—-—Inam village— Suit by an inamdar agamst a khot to recover balance of land
revenye—Assessment— Survey made by the British Government—Collector’s certi-
ficate—Change in vate of assessment—Pensions Act (XXIIT of 1871), s. 4+— Juris-
diction of Civil Courts—Revenue Jurisdiction Aci (Bom. dct X of 1876). 3. 4, sub:
cl. (b)}—Land Revenue Code (Bom. Act Vof 1879), Sy 216 cls. (a}, th) a,nd lc;§—
Village partially alenated.”

In a suit by an inamdar of a village against a khot to recover rent in kind
(according to the market rate at the time of payment), the defendant (khot)
contended (1) that he was only liable to pay cash assessment as fixed by the
snrvey made by the British Government, which was at a lower rate than he had
previously paid ; (2) that the suit was barred for want of Collector’s certificate
under 8, 4 of the Pensions Act (XXIIT of 1871), and (3) that the Civil Court bad
[626] no jurisdiction to entertain the suit under the Revenue Jurisdiction Act

(Bom. Act X of 1876), s. 4, sub:cl. (b), and the La.nd Revenue Code (Bom. Act -

V of 1879), s. 216, sub-cl, (b).

* 8econd Appeal No. 96 of 1892. .
1 Bection 4 of the Pensions Act (XXTIT of 1871) ;— ~
4, Except as hereinafter provided, no Civil Court shall entertain any suit telatmg
to any peunsion or grant of money or land rsvenue,conferred or made by the British or
-any former Government, whatever may have been the - consideration for any such pen-
-sion or grant, and whatever may have been the nature of the payment, claim, or right
for which such pension or grant may have been substituted,
1 Bub-cl. (b} of 8. 4 of the Revenue Juriediction Act {Bom. Act X of 1876) :—
4. Subject to the exceptions hereinafter appearing, no Civil Court shall exercise
quns;h)etlon as to any of the tollowmg matters.
a
(b) objections— . )
. to the amount or incidence of any assessmeut of land-revenue authorized by
-Government, or
to the mode of assessment or to the principle on which such asgessment is fixed, or
to the validity or effect of the notification of survey or settlement, or of any
notification determining the period of settlement.
§ Bection 216, cls. (2), (b) and (c) of the Liand Revenue Code (Bom. Act V of 1879) :—
Bave as is provxded in s, 111 and bereinafter in this section, the provisions
of chap. VIII to X of this Act shall not be applied to any alienated village except
“for the purposes ot fixing the boundaries of any such vxllage, and of determining any
disputes relating thereto. But the provisions of the said chapter shall be applicable to—
{a) all unalienated lands situated within the limits of an alienated village ;
(b) villages of which a deﬁmt.e share is alienated, but of which the remaining
-ghare is unalienated ;
“ i (¢) alienated vx)lages the holders of which are entitled toa certain amount of the
revenuex but of which thie: excess, if any, above such amount belongs to Government, '
- But it shall be lawful for the Governor in Couneil, on an application being made
by the holder of ‘ahy stch village to'that' effect, to authoriza the extensmn oi all or any,
«of the provisions of the said chaptets to any such villags,” v
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" Held, that as there was no obJectlon by either pazty to the smount or incidencs
of assessment of Jand revenue fixed by Governmens, and' the question being whe=
ther the khot was liable to pay fo the inamdar makias or dssessment, the suit was )
not taken away from the cogunizance of Civil Courts by the Revenue J unsdx&mn
Act {Bom, Act X of 1876), s. 4, sub-cl. (b).

Held, turther, that the Court'was not precluded from entertammg the suit iot
wapnt of Collector’s ccertificate under the Pensions Act (XXIII of 1871), s. 4,
because the original grant passed the lands, and becanse it is the vriginal grant

which determines whether the Pensions Act is applicable, and not the actual right
whick the grantee, ag a matter of fact, may have enjoyed by it.

Held, iurther, that the payment which the khot had been making to the mamda.r
before the time of the British survey was in the nature of assessment or rating
by Government, but Asld also that the plaintiffs were entitled fo the old assess-
ment as claimed by them.. It was plain that in cases falling withia sub-cls. (a)
and (¢) of §. 216 of the Land Revenus Code, Bombay Aot V of 1879, the inam-,
dar’s interest in the assessment would not bs affected by the application ofﬁ
chap3, VIII to X of that Act. * He.would still get the old assessment in the
alienated lands in the village in the former case and the same amount of assess~
ment in the latter, and the same must ha.ve heen the mtent:on in cases contem-
plated by sub-cl. (b).

- The “holder of the villsge” in the concluding para. of s. 216 must be read as
, meaning the “holder of the assessment or any part thereof of an alienated
village.” .

[R. 29 B, 480 (490) =7 Bom. LR o] - : . S

SECOND a.ppea,l from the decismn of Ra.o Bahadur. Kashinath. *
B. Marathes, Flrst. Class Subordmaﬁe Judge of Ratnagiri, with appellabe
powers.

Suit by the inamdar of a village to recover rent from the khot

[527] This action was brought by plaintiffs Morbhat bin: Narayan-
bhat and Moro Bapuji Ketkar to recover from the defendant a balance
of rent for the inam village of* Ranzankond for the years 1885-1886. to
1887-1888, with interest. It was alleged . that the first: plaintiff was
inamdar Purohit (priest;; and the second plaintiff was mortgagee in
possession of the imam; that they as inamdars were entitled to recover
repts in specie and kind from the defendant to the extent specified in the
plaint ; that the defendant paid these awmounts until 1884-85, but sub-
gsequently would only pay ecash rent at rates specified by the survey
officors. The plaintiffs stated that they never consented to a survey
being made, and they claimed to be euatitled o the rent that had always -
been paid. They further stated thabt they had been assisted by the
Revenue Courf in collecting what they could, and that they broughﬁ the
present suit for the balance which remained due.

The defendant Gangadhar Hari Karkare pleaded (inter alia) that
the first plaintiff having formerly received such revenues as were fixed
by the Peshwa, he was now bound to aceept such revenue as was fixed by
the Survey Department of $he British Government which had succeeded
the Peshwa’s Government ; that a suit would not lie without a certificate
of the Collector under the Pensions Act, and that the plaintiff ought to
have deducted from the amount of his claim the quit-rent whmh was
paid to Government by the defendant. .

The Subordinate Judge found that the defendanﬁ wasg llable to pay
the rent according to the paimash (survey) (i.e., the new rate) and nof
aceording to the mamul {old) rates; that Rs. 176-11-8 only were . recover-
able by plaintiffs from defendant, of which Rs. 160-10-8 had already been:
recovered by the former. . He, therefore, a,llowed the cla.lm tso tha extenfr
of Rs. 16- O 7 W1th cosbs in proportion. . . o oo
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On apneal by the plaintiffs the Judge held that: the inamdar plaintiff
was entitled to recover rent according to mamul. {old) and nob the survey
" ratg' He, therefore, varied the decree of the Subordinate J udge and
awarded the whole of the clalm, namely, Rs.-260-0- 0 with costs in both
Courts. .
[528] The followmg is an extract from the Judge g ]udgmenb ~which’
glves the bistory of the case and the pleadings of the parties :—-

“The plaintiff was inamdar of five konds (tracts of land) under two
sanads (Fxs. 48 and 49) granted by the Chhatrapati of Satara. ~OF these,
4% konds were resumed, only a half of one being loft to the grantee’s
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descendants, the other. half being commuted by the Government info a -

grant of a fixed quantity of paddy (5 maunds). The khot defendant’
%5 held liable, and admits his liability to pay rent for the former half
kond on account of his having established .by long arduous litigation (vide
Ex. 87) his right to manage the inam lands. The defendant paid up to
1884-85 a fized amount of rent in kind, valued aceording to the market
rate at the time of paymenh under a ru]ing of the High Court, I.L.R.,
8 Bom: 2384." This rent in kind was fixed by Parasharampant’s survey in
1787-88 A.D. The British Government effected a fresh survey of the inam

lands in the year 1886-87 (vide Ex. 30" under the Revenue Code (Bom, -

Act V of 1879), s. 216, and decided that the snam lands were liable to a
cash assessment of Rs. 58-14-5 per year (Ex. 30). The defendant contends

on the strength of this survey that heis no longer liable to pay the money

value of rent in kind fixed by Parasharampant’s survey. The guestion now
is, whether:the defendant is bound to pay rent according to the old or new
survey. The plaintiff urges he received. tiil late the rent according to the

old survey ‘and.not according to-the new survey to which he never con-

sented, inasmuch as it reduced the amount of rent. The plaintiff urges
" that as a gift of lands:was made to his. ancestor, and as his right to rent
arises from the gift of lands, the Government having parted with their-
interest in certain lands ander sanads they have no right to interfere with

the amount of rent that he has received from long time. The plaintiff.

quotes I.LLR. 1 Bom. 523, in support of his contention. The defend-
ant replies that the sanads in the present case have. been  declared
moperatlve as regards the enjoyment of lands mentioned in them, and bhe
inamdar is declared entitled to a fixed assessment (mde Ex. 37.).”

The defendant preferred a second .appeal.

. Mahadeo Chimmnogi . Apte, for ‘the appell@nb (defendant) —The

defendant is the khot of the village in question. The plaintiff as inamdar
seeks to recover a certain sum from the defendant as the amount - of land
revenue. The Civil Court had no jurisdiction to entertain the suit under
8. 4, cL.-(0) ‘of the Revenue Jurisdiction Act (Bom. Act X of 1876). Furtsher,
the suit must fail, because the plaintiff has not obtained a certificate from
tha Collector, which is necessary for the maintenance of ‘such a suit under
the Pensions Act (XXIII of 1871)—Janardhan Bhaskar v. The Secretary.
of State (1) Vyanka]z Balknsnna v. Sar]emv Apayzmv 2); Jzyaji v.
Balkrishno (3) ’

{5291 As to the rate, we contend that the Peshwa’s Government; ha,vmg
formerlv fixed the amount of assessment, the British Government which
has succeeded that Government, is now entitled to fix it.

The plaintiffs” ancestors originally acquired five hamlets in five differ-’
enb v1l!a.ges from tne Saﬁa.ra, Government No doubt, thé original grant’

(1514, B..573. : (2) L 3. (1891) p. 276, (8):17 B, 169,
' 8L
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purported to be a grant of lands, but the grantees really got. only the land, i
revenue and not the lands. The lands were oceupied by tenants with
oceupancy rights. It is impossible that when the sanads were granted. to
the plaintiffs’ ancestor the lands were unoccupied.. Therefore, what ‘the
plaintiffs’ ancestors really acquired by the sanads was the land revenue.
The plaintiffs are now merely the alieness of the Government revenue,
and Dr. Pollen also having coriie to that conclusion on a former occasion
in connection with a dispute between the parties (in Appeal No. 361 of
1878), the question is now res judicata.

The plaintiff can recover from: the khot only that which the khob«

". can recover from the tenants under the existing law. The inamdar plaint-.

iff wishes to levy the mamul rates because those rates were higher than
they are now under the British survey. But the tenants do not pay the
dues according to the old rates. They pay ab the new rate fixed by the
British survey. Therefore, if the plaintiff be allowed to recover the mamul
rent from us, we shall have to pay the difference ‘ourselves,

_ . Out of the five hamlets originally granted to the plaintiffs’ ancestors
onlv half a hamlet has remained alienated and the four and a half have
now becoms unalienated lands. These, therefore, fall under the operation-
of 5. 216 (b} of the Land Revenue Code (Bom. Act V of 1879), and that'
being so, chaps. VIII to X of that Code apply. 1If, therefore, half of
the hamlet which became unalienated eame under the operation of the
Land Revenue Code, the other half, which remained alienated, must needs:
be subject to it. The Judge, therefore, has no authority to come to the”
conclusion that the plaintiff is not bound by the survey rates because he:
had not consented to the survey, or that there was {830] ‘any contractual
relationship between the ancestors of the parbies. We are the khot of
village in our own righi.

Vasudeo Gopal Bhandarkar with Vasudeo J. Kirtikar (Government
Pleader), for the respondent (plaintiff No. 1) :—It was not necessary for
the plaintiff to produce the Collector’s certificate under the Pensions Act
for the maintenance of the suit. Aeccording to the sanads, the grant to
our ancestors was not a grant of land revenue, but of the land itself. A’
certificate under the Pensions Act is necessary when the grant is a grant of
land revenue. The sanads do oot show that thera was any persoa on the’
land when the grant was made, nor is there evidence in the cage that it
was already in- the occupation of any one prior to the grant. It is true
that we have been gething only the revenue; but, in order to determine
whether a certificate is necessary under the Pensions Act, the nature of’
the orlgma,l grant must be taken into consideration; any subsequent
change in it will not make any difference—Babasi Hari v. Rajaram
Ballal (1) ; Ravji Narayan v. Dadagi Bapujs (2). o

Turther, our claim is recognized by the Government, inasmuch as
we hold a sanad under the Summary Settlement Act (Bombay Act VII of
1863} and that being so, we are entitled to bring the suit under 3. 9 of the
Pensions Act even without the Collector’s certificate. The sanad admit;s
our title to the land. :

The point with regard to the certificate under the Pensxons Acti is
taken for the firsh time in second appeal;and if the Court comes to the
conclusion that a cerfificate ig necessary, an opportunity should be given
us o produce it. .

wie . (3) 1 B. 523,
862
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O “The other point urged was -that of jurisdiction under the Revenue
0 Jurlsdlctlon Act {Bombay Act X of 1876), s. 4, cl. (). That clause does
" pot;apply, beeause there is no dispute now as to the amount or.the ineidence
" of assessment. - We claim in the present suit only the balance of inam
‘dues.: Hven supposing that the above section is a.pphcable, still our eclaim
would he saved under 8. & of the Act.

- The main question is, whether we can recover the same inam dues
as we did before the survey, or whether we - are entitled [531] only to $he
survey rates which are less. The Land Revenue Cods (Bombay Act V of
1879} does not impose any condition upon us. Section 216, cl. (b), was
relied on. . Government may survey lands in a village of which a definite
share is alienated, as in the present case, to an inamdar. For the purposes
of account and other matters it may be necessary for the Grovernment to
survey the unalienated portion. But thera is no obligation on the inamdar
to aceept tlie survey rates in conneétion with the porsion which is alisna-
ted to him. Hven after the survey the inamdar has to vay to Government
the same dues which he had to pay before. Section 217 applies to villages
which are alienated in their entirety. Under s. 218, which applies to the
present case, the inamdar ig entitled o retain all his former rights. The
only section that refers toalienated villages in chap. VIII is s. 111;
therefore the other sectiors were not intended to apply to alienated
villages, but to unalienated villages. There are also ofther indications in
that chapber which show that the cha.pter is intended to apply to una.hena-
ted villages.

Government has to survey the whole villageincluding the alienated
portion, because.they have to fix the judi (quit-rent) for that portion ; but
the survey rates are levied on the unalienated vortion only. It is only
when the entire village is alienated that suryey is introduced with the
inamdar’s consent, Bubt when. a portion of a village is alienated, the
survey is made without the inamdar’s consent because the unalienated
portion remains with Government.

JUDGMENT.

SARGENT, 0.J.—The. questlon in this case is whebber the defendanh
is bound to pay the amount of rent in kind ‘according (to the market-rate
ab the time of payment) as fixed by the Parasharampant’s suxvey in 1787-88
A.D., or the cash assessment of Rs. 58-14-5, per year, as fixed by the
survey made by the British Government in 1886-87. . The defendant con-
tends that he is liable only for the latter.

It has been contended before us that the Court has no ]urlsdlctlon to
try the suit, as it relates to the amount or incidence of assessment or land
revenue authorised by Government, which [532] is taken away from the
cognizance of the Civil Courts by Act X of 1876, s. 4, sub-cl. (3). Bub
here there is no objection by either parby to the amount or incidence of

3

the asgsessment fixed by Government for the entire khond. The vital

question between the inamdars and the khot is, whether the latter is liable
to pay the former makias or assessment.

It was said, however, that the suit related to a grant of money or
land revenue, and the Civil Court was, therefore, precluded from enter-
taining it without a certificate of the Collector by 8. 4 of the Pensions
Act, XXIITI of 1871. In Ravfi Narayen v. Dadaji Bapuyz (1), it was held

by 8ir M. Westropp, O.J., and Larpent, J., that it is the original grant.

(1)1 B. 528.
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which defermines whether the Pensions Act is applicable and not the actual
rights whichthe grantee, a8 a matber of fact, may have enjoyed init. It was
argued, however, that in this case, although the original grant passed the
lands in the several khonds, that grant had been commuted, in Angria’s time,

-into a grant of the assessment only as regards the one-half of the khond

which ths inamdars were allowed to ratain in inam. Bub we do not think
that the proceedings in Angria’s time can be regarded as effecting a substi-
tution of any sort. It was an act of State by which Angria resumed the
one-hal of the village of Tural which was in Ratnagiri then, under Angria,
which left the inamdar, with his inam rights, whatever thev ware, over. the
other half of the khond. In the Peshwa’s time the question was only as
tio plaintifi’s right to the five mannds of rice allowed to the Purohits out
of the half of the Lhond seized by Angris, and the Peshwa ordered his
revenue officers to continue it.  We are of opinion, therefors, that having
regard to theruling in Bavii Narayan v. Dadast Bapugi (1) which, we think,
is correct, that the vresent case does not fall under the Pensmns Acts
Proceeding then to the consideration of this second appeal, the first
quertion ig as to the nature of the payment which the defendant had been
making to the plaintiffs before the new survey was introduced by
Government. It has been freated by the Subordinate Judge as inthe
nature of assessment originally [588] fized in kind by the Parashram-
pant’s survey in 1787. On tbe other hand, it is regarded by the lowerappeal
Court as a fixed payment arising from'a eonfractual relation between the
ancestors of the varties. We think that the question must be regarded as
already decided by the findings of Dr. Pollen in appeal No. 361 of 1873,
which, as West, J., points out in his judgment in Morbhat Purohit v.
Gangadhar Karkare (2}, only left to be determined whether ‘‘the khob was
liable to pay the fixed quantities of grain as a propietor subject to
assessment or rabing by the Government and paying the inamdar as
assignee of the Government or as an officer or agent of the Government,
carrying out its command in favour of the inamdar.” In either of these

-characters it could be only as assessment that it would be payable by the

khot. We think, therefore, that the payment by the defendant must be

deemed to have been seitled by Dr. Pollen’s ]udgmeut as being of the

nature of assessment or rating by Government.
- +The question, therefore, which remains for determination is, Whether’

‘the introduction of the new survey has affected the amoun$ of that pay-

ment, The defendant relies on s. 2186, el. (8), of the Liand Revenue Act, V'
of 1879, which, he says, applies to a casa like the present. Tha village of

“Tural comes under the description referred to in that sub-clause, but, we

think, that the operations of the several sub-clauses to s. 216 must be

-eonfined to enabling Government, of its own will, fo introduce the new

survey, so far as it might affect any interest it still had in the assessment

- .of the village, as in the case of ¢l. (a) where there are unalienated lands

in the alienated vdlage, or as in ¢l. {b) where'a certain definite share of
thé village still remains unalienated, or lastly asin el. {¢j where the

-excess of the revenue (f any) after deducting a certain amount belongs to
-Government. In the cases contemplated by sub-els. (@) and {c) it is plain

that the inamdar would not be affected as regards his interest in the
assessment by ‘the. application . of ehaps. VIII to X. He would stili

.gebthe old assassznenb on the alienated lands in the village in the one cage,
.andthe same’’ amount " of assessment in the latter, and we think that'the

(1) 1 B. 523. BRI - (2)8B. 234 (237),
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1533} same must have been the intention in the case contemplated by
-sub-cl. (6). . The holder of the village in the concluding para. of s. 216
must, we' think, . be read ag meaning the holder of the assessment or a,ny
part thereof of an alienated village.

We agree,  therefore; with the conclusion arrlved at by the lower
appeal Court that the plaintiff is entitled to the sum claimed, bub subject’
40 the quit-rent and judi which, the Joint Subordinate Judge held, should
be deducted, and against which no ecross-objections were taken by the
defendant before the lower appeal Court. - The decres of the lower Court
musb, therefors, be confirmed subject to ‘the above a.mendmenf; Appella.nt
must pay respondents their costs of this appeal.-

Decree conﬁrmed subject to amendment

18 B. 534. SRR o
" APPELLATE CIVIL, B
Before Sir Ohartes Sargent Kt., Chief Justzce, and Mr. Justwe Bayley

VENKAJI SHRIDHAR DECEASED, BY HIS SONS BALVANT AND
- OTHERS (Original Defendants) Appellants v. VISHNU BABAJI BERI
ANRD ANOTHER (Original Plaintiffs), Respondents.*
‘ [7th September, 1898.]

chdn law-—Wzdow—Reght of widow to sell property inkerited from her husband——
Reversioner—Suit by rwersmner to sat asqde sale by wzdow—Burden olproof—-
Evidence., -, ; L

‘B. having during his lee time mortgaged certain property the income of ‘which’
. -was sufficient only to pay interest on a portion of the mortgage-debt, his widow
. alter hig death sold it before the mortgage-debt fell due,. The veversioners sued:
. to set aside the sale. ,
Held, that although there might have heen no absolute necessity for tbe w1dow.
to sell t.he property to provide herself with maintenance, still as there was no
other family property, the property in question must necessarily have. been sold
at the expiration of the time fixed by the mortgage, and the sale by thewidow
ought to be supported.
. A widow like a manager of the ia.mlly must be allowed a reasonable latltude in
the exercise of her powers, provided she acts_fairly to her expectant heirs,

: [R., 86 B. 88 =13 Bom. L.R. 560=12 Ind. Cas. 271; 8 OLJ 458 (464)=13, ow.N,’
. 901=4 Ind. Cas. 513.] -

THIS was 2 second appeal from the:deecision of S Tagore, sttnct

Judge of Sholapur- Bl]q,pur
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. Suit by reversmners to seb aside the sale of a house by a WldoW. '

[538] The house in question had been the property of one Baba Balaji, :
who died chidless, and his widow Lakshmibai took possessmn The property |
had beon mortgaged by Baba before his death, and in 1859, while the,
morbgage term had still wo years to run, Lakshmibai sold the nroperby fo -
the defendant.

. The plamhffs sued as reversioners to seb aside the sale contendmg tha.b
it was without pecessity. and, therefore, illegal,. The defendant pleaded .
that the sale was valid, Lakshmibai having sold the house in order to pa.y
her husband’s debts.

The Subordinate Judge dismissed the suit, holding that 11; lay on the
plaintiffs to show that the sa,le Wasg 1mproper and 1llegal and that they had ,
fmled to do so. ‘ DU SO

* Second Appeal No, 24’{ of 1892,
3 865

B IX—~109 -,
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