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+house without his consent, it must be deomed to arise .ab his house. In
this view of the cause of action, it arose, in the present case, at Borsad,
and the Subordinate Judge had, therefore, jurisdiction. We must, therefora,
reverse the decree, and send back the case to the lower Court of Appeal
for disposal on the merits.

Decree 're'uersed and case sent back. 5

18 B, 319.
{3191 APPELLATE CIVI1L.
Before Sir ka'les Sargent, Kt., Chief Justwe, and M. Justwe Bayley.

*a

DE SOUZA DuvINO (Original Plaintif, Appellant v. THE T
SECRETARY OF STATE FOR INDIA IK COUNCIL (Original Defendant)
Respondent.* {20th April, 1893.]

Sermce imam land—8uit for a declaration of tille to irees thereon and for damages—-
Jurisdiction of Civil Courts—Section 41, Clause (a) of the Bombay Revenue Juris-
diction dct {Bombay Act X of 1876)—Hereditary Offices Act {Bomboy Act 111 of
1874)—Hereditary office— Hereditary oﬁ'icer—Oﬁicmtor.

Section 4, cl, (@) of the Bombay Revenue Jurisdiction Ach lBomb&y Act X of
1876} is not intended to apply only tothe property.appropriated to the payment
of the officiating member of a vatandar family, the expression used being
- hereditary officer >’ and not ths person performing the duties of the “ hereditary
office ” to which by the Herednta.ry Office Act (Bombay Act III of 1874) the
distinct denomination of “ Officiator *” is given, -

‘The plaintiff complained that he was prevented from cutting the trees growing
on land situate in the village of Tungarli, belonging to certain persons whohad
sold the trees to him. He claimed damages and an injunction restraining the
Collector from interfering with him. The defendant pleaded thab the trees did
not belong to the plaintiff’s vendors, being on service inam land, The lower
Court dismissed the plalntnﬂ’s claim, holding that the land, on which the trees
‘wetre growing, was service inam land, and that the plaintifi's vendors had no
title to them, On appeal, the High Court, on. the evidence, upheld the lower
Court’s decision that the land was inam service land, but held that i5 did not
necessarily {3203 follow that the trees upon it were the property,of Government
and not of the vatandars. The latter might be the owners of the trees subject to
a condition, The case was, therefore, remanded .to the District Court for a
finding on an issue as to whether the holders of service inam lands had a title to
the trees on the lands, and if so, whether they had the right to cut down trees
without the permission of the Collector, On this finding the District ‘Judgs
found in the affirmative. The case then came again before the High Court,

when a preliminary objection was taken- that unders. 4 of Act X of 1876 tha
Court had no jurisdiction. Co

* Appeal No. 45 of 1891. ¢

t Section 4, cl. (a) of the Bombay Revenue Jurisdiction Act :— )

4. Bubject to the exceptions hereinafter appearing, no Civil Gourt sha)l exerclse
jurisdiction as to any of the following matters :—

(a) Olaims against Governmeni relating to any property appertaining to- the office
of any hereditary officer appomted or recognized under -Bombay Act No. III of 1874 or
any other law lor the time being in force, or of any other village officer or servant, or :

Olaims to perform the duties of any such officer or servant, or.in tespect of any
injury caused by exclusion from such office or service, or -

.. Buits to get aside or aveid any order under the. same - Act or any other law relating
to the same gubject for the time being in force passed by Governmenb or any obhet
officer duly authorized in that behalf, or

- Claims against Government relaung to lands held under treaty, or-to lands gtant-
ed.or-held as saranjam, -or ‘on-other  political tenure, or to lands declared by Gtov-
ernment or any other officer. duly authorized in that. behalf to be held:for service,— -+ -/

: , 21
B IX—01

1893
APRIL 18,

APPEL-
LATE
CiviL.

18 B. 816,



1893

APRIL 20.

APPEL-
LATE
CIviL,

18 B. 318.

18 Bom, 321 . - INDIAN DECISIONS, NEW SERIES ! [Vol.

Held, that it having, been decided that the land in question was service inam,
"land, the Oourt under s. 4. c¢l. (a) of Bombay Act X of 1876, ceased to have
Jurxsdxctmn over the plaintifi’s claim against Government in respect of the trees
growing thereon, - as such claxms related to properhy appertaining to the ofﬁce of
a village officer. . .

FIRST appeal {from the aecxswn of T. Hart- Dames, Acting Assistant
Judge of Poona.

Certain forest land (Survey No. 45) situate at the village of Tungarli,
in the Poona District, belonged to one Sakharam bin Kondaji and his
brothers, who were the vatandar patels of the village. In June, 1889,

“the plaintiff bought the trees standing in this land, and was proceeding to

cut theam down, when he was stopped by an order of the Forest Depart-
ment dated 20th September, 1889. The Collector of Poona seized the
wood that was cut and sold if, credlhmg the proceeds to Government.
The pla,mtlff thereupon instituted this suit in the District Court of Poona,
praying for damages and for an injunction restraining the Collector from
preventing him cutting down the trees.

The defendant pleaded that the land was service vatan land, thab

‘the vatandars had no rlghb to the trees growing upon it, and that the

plaintiff was, therefore, not entitled to damages. The lower Court dis-
missed the plaintiff’s claim, holding that the land was service inam land,

-and that the possession of land of that deseription , did not, in the absence

of an express stipulation in the sanad, include Ipropriet‘.ary right in the

“trees growing upon it.

The plaintiff appealed.
" Jardine (with Shivram V. Bhandarkar), for the appellanb ,
Rao Saheb Vasudev Jagannath Kirtikar, Government Pleader, for»

"the respondent.

{321] 22nd April, 1892. SARGENT, C.J.—The plaintiff complains
that he was prevented by order of the Collector of Poona from. cutting
the trees on certain land in the village of Tungarli belonging to Sakharam
bin Kondaji and others, who had sold the trees to hlm, and from removing
8o much mmber as he had already cut before the issue of the Collector’s
order.’ He sues for damages and for an injunction restraining the Collector_
from prohibiting bim to cut the trees.

The defendant replies that the trees in questlon are not the property

‘of the plaintiff’s vendors, as they are on service inam land, the vendors

being the holders of the patelki vatan of Tungarli, and that the amount of
damages claimed is excessive.

The Assistant Judge bas found that the plammff's vendors held the
land, on which the trees wers growing, as service inam, and that they had
no title to the trees ; and he has, therefore, rejected the claim.

The plaintiff’s vendors are admittedly the patels of Tungarli; and
the questuons for consideration in this appeal are, ﬁrst -whether they held
the land in question as ordinary survey occupants, in ‘which  case ftheir -
right to the ftrees would be undoubted, or whether the land forms part of
their service inam land ; and, secondiy, if it ‘forms a part of a service inam,
whether the patels were owners of the trees sold to the plaintiffs a.nd had
the right to sell them without the Collector’s permission,

The land iz described. in the documentary evidence, consmtmg of
extracts from revenue records, as ' No. 103" and as measuring 15 acres.

" This description does nob correspond with that in the plaint; but it was

not eontended before us that the records produced in the case do nob relate

"to the land in question., In those records, the land “is entered as inam
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* land, in respect of which a quit-rent of Rs. 2, equal:in’ amount to the
. asgessment, was leviable. The land is wvarkas land, on . which no
assessment was imposed till 1859-60. The patels had,” apparently, used
the land for the purpose of obtaining loppings of trees therefrom to burn
. ag rab on the rice fields in their vatan land. Oceasionally, they cultivated
parts of this forest land ; and when they did so, they paid a one-third
‘share of the crop to the Government and retained [822] the remainder
themselves. - The share paid to the Governmsont was credited in the
Government accounts as gudi or quit-rent, and the two-thirds rebained by
the patels were held to form part of the emoluments of the vatan. (See Exs.
- Nos. 11 and 18 in appeal) In 1859 60, an assessmenti seems for the firsh
time to have been placed on the land. On the 10th July, 1860, the
Superintendent of Revenue Survey made an order, which, we were inform-
ed, was applicable to this land and other similar lands, in which he

intimated to thke Collector that an assessment had been’ 1mposed on them,,
and that one-third of the assessment should be levied and two-thirds: g.ven,‘
credlt for, whether the lands were actually cultivated or not. He a.dded

' If those people do not agree to this proposal, you should, without paying”
any heed to their claims, take sfeps to levy the whole of the assessment

settled on the aforesaid numbers.” The Collector ordered the Mamlatdar
to act upon this order. It would appear that, when this order was made,
the varkas land of the patels of Tungarli was regarded by the Revenue
authorities as appurtenant to their vatan ; and it was subsequently entered
in the revenue books as forming a part of the vatan. The mexe circum-
stance that a full assessment was levied on it would not, apparently, of
itself alter the nature of the tenure. Whatever sum was paid by the patels
in respect of this land, was credited 2s judi, and the land seems always to
have been treated as service inam. In a petition, Ex. 43, -which Kondaji
Patel made in 1863, for permission to cub 20 cart-loads of fuel on the land,
he described it as inam land standing in his name as “Patel Pasodi.” In
a similar petition, No. 44, made in 1865, he describes the land as bearing
an assessment of Rs. 2 and continued in his vahivat as inam granted to
him as inam Patel Pasodi.  Against these admissions by the father of one
of the plaintiff’s vendors, and the evidence supplied.by the Collector’s
books, there is no evidence to show that the patels held the land as survey
occupants and not as part of their serviceinam lands. 'We must, therefore;
uphold the Assistant Judge’s decision that the land is inram service land. -

By a Resolution No. 9578 of the 19th December, 1889,  (Ex. No. 79)
the Government sanctioned the proposals of the [828] Commissioners

of Divisions for conferring rights to forests on the holders of certain servies -

irams. This Resolution, however, if applicable to the patelki vatan in
Tungarli, had not been issued when the trees in disput'e were sold and cut
down. But it cannot be safely inferred from the issue-of this Resolufion
in 1889 . that the vatandars, to whom it was dpplicable, bad, previously,
no rlghts to trees on their vatan lands. They are not the holders of a
succession of life estates. The whole family of vatandars owns the vatan ;.
and the holders of land are presumably the owners of the frees on the land..

It may beargued that, as the vatan was granted as remuneration for service,.

the holders at any time are bound to keep the estate unimpaired as a
source of remuneration to the officiating vatandars and to pass it on

unimpaired to each successive generation of vatandars. But it does not.

follow that trees which may not be recklessly felled by the vatandars are

‘the property of Government and not of the vatandars. They may be the -
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has been pointed ouf. to us as to the precise rights of vatanda.rs in respect*
of trees on their service lands-anterior to the issue of the Government-
Resolution of the 19th December, 1889. We'think that enquiry sbould
have been particularly directed to-this point. As the evidence on the record
ig far boo meagre to enable‘us to arrive at a satisfactory decision regarding.
1t, we refer the following issue fio the District Court for trial :—

' ‘Whether, before the issue of Government Resolution No. 9578 of the-
‘19th December, 1889, the holders of service inam lands had a title to the
trees on their lands; 'anﬁ, if so, whether they had the right fo cut down»
{rees without the permission of the Collector ? A

Both parties to be at liberty to addues evidence on thls point. Tha
Court to cerhlfy its finding wifhin three months.

On the above issue'the District Judge (W. H. Crowe) found in bhe
affirmative, but in his remarks he observed that the issue as framed was-
general and did not confine itself’ to the land in dispute ; he, therefare,
found in‘the affirmative with respect to the land in dispute as well as with
respect to all service inam lands.

[324] Against the-finding of the Judge the respondent (defendant;) .

‘presented’ objections, which are not material for the purpose of this report..

.Rao Saheb Vasudev Jagannath Kirtikar, Government Pleader, for
the respondent (defendant).——We raise a preliminary ‘objection with
respect to jurisdiction. “On the former occasion the Court found that the
land in dispute was' service inam land. Under the Bombay Revenue:
Jurisdiction Act.{Bombay Act X of 1876), 5. 3, the term ““ land "’ includes
trees standing thereon ; ‘therefore the appellant’s claim to the trees means-
claim to the land which is'servies'inam. But the Civil Courts have no-
jurisdiction to entertain a claim with respect to such lands; and, that.

" 'being so, the. anpellfmt’s clalm to the trees cannot be enterbalned-——
s. 4 .of the Act, |

[SARGEM‘ c.J —~Whv was nob this pomt taken on the. last;

occasion ?]
. There were no mstruchlons on the last occasion to urge the polntk

The objection is fatal to the appellant’s claim.

Macpherson (with Shivram V., Bhandarkar), for tbe anbellanb (plamt-k
iff) —The question ‘to be considered is whether the claim relates to land atf .
all. In order to ousb the jurisdiction of the Civil Courts under the Revenue
Jurisdiction Act the land must be declared to be service inam by the: .
Government under. s. 4. There is nothing, in the. present case, to show
that the Government has madeany such declaration. What the Govern-.
ment did, was that the revenne of the land was credited as jud:, and
nothing more. But the crediting of the revenue .as judé is quite a different:
thing from'a declaration. It was impliedly argued that, as the Govern-
ment credited the revenue as.jud: the act of the Government shoald be:
considered to'be a'declaration. . But that cannot be done. - The declara-:
tion by the Government musb be strictly proved, and no amouné of’
book keeping will alter the character of the land, ’

{SARGENT, .C.J.—Though there is Ino formal declara.tlon by nhe
Government ‘still the :Government having-all along treated the land:
as service: ma,m, hhe conduct of the Governmenb may amount tso %
declaration.] -

-[325] . We submit that under . 4of bhe Acb there: musb ‘bo an:
acbua.l declaration by -the’ Government; and. without such declaration:
anything done by the Government eannot operate to our. pre]udlce A vatans

-~ ‘cabnot.be: brought into existence by a village kulkarni, who is merely..a

A
¥
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vﬂlage accountanb or by entries made in the revenue records. The present
vatau is a new one, and s. 22 of the Vatandars Ach. {Bombay III of 1876)
-applies to it, Under that section the Government is authorized to create
2 vatan, and when the. Government, has. exercised that. anthority, then
under the Revenue Jurisdiction Act (X of 1876) the Government should
by itgelf or by an officer duly:authorized declare that a vatan has. been so

created. The Government may. create a. vatan ; buh unless 11; is declaredf

$o0 be a vaban, it does not become a vatan ag sucn
We further contend that s. 4 of the Revenue ]umsdlctlon Act

bas no apphca.blon to the presant case, bscause it relates to the. ptoperhy of”
a»heredltary ofﬁcer, that is, the property. which the, ofﬁcmtmg vabanda,r is”

1o enjoy on account of the service rendersd by him.. .

On the point of jurisdiction we contend thas there are no: ma.terla.ls
‘before the Cours to allow the plea; we, therefore, submlb hha.ﬁ the appeal
8hould be decided on the merits. , . .

(The case was then argued on the merits.)

JUDGMENT.

SARGENT, C.J.—In this case the Courb, having found that the
1and in question wag service, inam land, sent down an issue for deter-
mination as to whether, before the ‘issue of Governmenti Resolution
No. 9578 of 19th December, 1889, the holders of serviceinam lands had a
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title to the trees on their lands, and, if so, whether they had the right to' .

¢t down trees without the permission of the Collector,” The Distriet
-Judge has found this issua in the affirmative on two grounds, the. first of’
‘whlch is applicable to the pa.rtlcula.r lands as being, in his opinjon,
““unalienated " land within the contemplation ofs. 40 of the Revenue

Code, V of 1879, and the second applies to all service inam lands. . -

A preliminary - objection, however, has now been taken by Rao Saheb
“Vasudev' Jagannath Kirtikar, for the defendant, that the {3267 Civil
Courts have no jurisdiction- to try the questlon which is the subject
of the issue sent down, as beinga ‘' matter ” within the contemplation
of & 4,cl (a) of Act'X of 1876. Tt was said, that this. Court having

decided that the land was service inam land, and not survey cecupaney land
as the plaintiff contended, it ceased to have jurisdiction over the plaintiff’s™

cla.lm againgt Government in respect of the trees, as such a claim would
be “ relating to properhy a.pperbamlng to the office of aviilage officer.”

We think that this is the necessary result of the above section. The
plaintiff’s claim, having regard to our nndmg and to the definition of * land”’

-ag contained in tha Act, undoubtedly *‘ relates to property appertaining to -
‘the office of a hereditary officer.”” But it was said indeed that cl. (@) was,
~ .only intended to apply fo property appropriated to the payment of thef

ofﬁclaﬁmg member of the family. The expression used, however, is
“hereditary officer” and not the persons performing the duties of the “here-

ditary office ” to which by the Heredlbary office Act, TII of 1874, the -

-distinet denomination is given of “ officiator,” and by which we should,

-expect him to have been referred to in s. 4, el. (@) of the Act of 1876, had™
ﬁhe lnbentlon been, as appellant contends it was, to confine the term o

property to his remuneration.

We feel, bherefore, constrained. to hold that the Court by deciding the -
dand was sorvice inam land ceased to have jorisdiction over the plaintiff’s -

«claxm and wo must, therefore, re]ect; the claim on that account with cosfs.
: Decree confirmed.
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