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faade by the survey officer between the parties; and- even if * the fram-
ing the  register” be regarded as an "‘act” of the survey officer, the
~gection provides, as before mentioned, for its being amended by the
Colléctor bimself, in accordance with the decision .of the Civil Court.
Lastly, in the present case it is fo be observed that the " act™ was nob
done untll 1889 nearly ‘two years after the filing of the suit.- For these
reasons, we are of opinion thab the claim is not affected by the art 14 of
the Statute of Limitation.

As to the contention that the defendant had acqmred a tltla by
adverse possession to hold the lands as dhara, we agree with the lower
Court that although the defendant may, as a fact, have paid only the

agsessment before 1878-79, adverse possession would not -begin to run
against the plaintiff until 1878-79 when ‘such a eclaim was. actively
advanced by the defendant, and no title by adverse possession was, there-
fore, acquired by the defendant when the present suit was instituted in
1887. A cuuse of action, however, arose in 1882 when the survey officer
determined. that the lands were dhara, and the presenﬁ suit, which is
broughh within six years to reverse thaf decision,.is, therefore, in our
opinion, in time. We muss, therefore, reverse the decree of the-Court
below and send back the case for a decision on the merits. Costs to
abide the result. ' -

' Decree reversed and case sent back.

18 B. 250,
_APPELLATE OIVIL
Bejore Sir Oha'rles Sargent, Kt Chief Justice, and Mr ]ustwe Telang

RAMBHAT (Original Plaintif), Appellant v. BABABHAT AND .
OTHERS (Original Defendants) Respondents* [22nd March, 1893.]

Landlord and tenant—-Non-payment of rent by tenant to landlord——Acgmescence of land-
lord~Effect of acquiescence~ Subseguem suit by landlord for possession—Practice
—Finding of fact not accepted in second appeal—Inam land-—Sub- alwnee——Wrong-
ful surrender by the village inamdar to Government—Khalsat.

, The plaintiff, a sub-alienee from an inamdar of certain inam, leased it to D,
. prior to the year 1858, In 1860 theland was wrongfully surrendered by the.
inamdars [251] of the village to Government as lapsed old service inam and
was made khalsat, In 1863, the plaintiff protested against this being done, and

the Collector referred him to a civil suit against the inamdars. From the year

1863 the plaintiff received no rent from D,, or after D’s death from his heirs, who
paid the assessment to Government, In 1889, the plaintiff brought the present
suit against the representatives of D, and the vﬂlage inamdars to recover . posses-
sion, The District Judge dismissed the suit. on the ground that the plaintiff
raust be held to have acquiesced in the loss of the land, and by his conduct since

" 1863 must be taken to have designediy abandoned all his mteresb in the land
and that his suit was barred.

Held, that the plaintiff did not acquiescein the surrepder by the inamdar m'

1860, to Government, as he dlstmct.ly protested againss it in 1863, and that ag to
his conduct sinee 1863 nothing had taken place to deprive him of such legal rights
ags he possessed against the tenanh D, in 1863, if they were not barred by nhe
- Btatute of Limitation ;
" and as to limitation, %eld that as the District Judge haé  decided the pomt
- -under the influence of the view taken by bim as to the plaintiff’s- conduct the
5+ case should be remanded for a fresh finding on that point. . . FE

" *Second Appeal No.f_627 of 1891,
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Held, turther, that the mere c:rcumsbance that D after the land was treated

. a8 khalsat, paid assessment to Government, and had not paid rent to plaintiff,

" could not affect the relationship of landlord and tenant which admittedly ex1sted
between them in 1863,

{R.. 15 C.P.L.R. 9 (10).] ,
THIS was a second appeal from the demsmn of Dr.. A. D. Pollen,

Distriet Judge of Belgaum.
Suit to recover cerfain land situate in the village of Kalol Whlch was

- held in inam by defendant No. 6 and bis kinsmen.

The plaintiff alleged that the land in question wasg originally given in
inam .by the Maharaja of Kolhapur to one Baburao Katre, and that
Baburao had granted it as sub-inam to his (plaintiff’s) father early in the
present century. The plaintiff stated that in 1858 he had mortgaged it
to Dadambhai, the father of defendants Nos. 1 and 3 and grandfather of
defendant No. 2, who had previousiy been his tenant, but that the mort-
gage-debt was now satisfied out of the profits of.the land.

Defendants Nos. 1 to 4 denied the piaintiff’s statement. They demed
that he was the owner of the land, and they denied the tenancy and
mortgage alleged by him. They alleged that defendant No, 6 was the
village khatedar of the land as well as one of the inamdars of the village,
and that they held the land as his tenants. They further pleaded that
the land was made %khalsa in 1863 by [252] the British Government,
and that Dadambhat had subsequently got a permanent lease from defend-
ant No. 6 under two kowls dated September and December, 1864. They
further pleaded thab the suit was barred by limitation, alleging that there
had been a dispute in 1863 about the lands between the inamdar and the
plaintiff, and that in that year t.he pla.mtn?f was referred to a Civil Courf
by the Collector. <

Defendant No. 5 admltted the elaim.

Defendant No. 6 answered that land was never held as sub-inam by
the plaintiff’'s family and was never in their possession ; that he was the
owner, and that he had made it over to Baburao Katre for a time as a
remuneration for services rendered by him ; that the tenancy and mort-
gage alleged by the plaintiff were false, and that the claim was - time-
barred.

The Subordmate Judge {Rac Saheb R. G. Bhadbhade) held that the
claim was not time-barred ; that the plaintiff was the owner of the land ;
that the mortgage to, and the tenancy of Dadambhat alleged by, the
plaintiff were proved, and that nothing was due by the plaintiff to defend-
ants Nos. 1, 2 and 38 under the. mortgage. He, therefore, awarded
possession to the plaintiff.

On a,ppeal by the defendants the Dlsbrlct J udge foundthat the land
had been ‘given in inam by the Kolhapur State to Katre from whom the
plaintiff acqunired it as sub-alienee; that the vlaintiff had leased it to
Dadambhat in or about the year 1859 ; that in the year 1860 there was
a dispute between the inamdars and Government with respect to lands
usurped by the inamdars, and that the land in question was wrongly
sutrendered by them to Government ag lapsed old service inam and was
made khalsat; that the plaintiff - in the year 1863 protested against
the action of the inamdars and Government, and was referred by the
Collector to a civil suib against the iramdars; that he made no atfempt
to recover .his inam rights or his occupancy of the land, which was
burdened with a heavy assessment ; that from the year 1863 the plaintiff
had ceased fo receive rent from Dadambhat, whose family had continued

676



' IX] i RAMBHAT ¥, BABABHAT - 18 Bom, 25%
to hold the land as occupancy tenants on payment of assessment under
Government and not under plaintiff. The District Judgerheld that “under
these [388] circumstances he (plaintiff) must be held to have acquiesced
in the loss of the land and to have relinquished his rights " and found the

last issue—which was, ** is his (plaintiff’s)- claim to. recover the land now

.in time ?”—in the negative, for the reasons stated as follows in his
judgment —

. " At the same time I do not thmk that the plamtnff iz entitled to
“guceeed. I think that by his conduct from and after 1863 he abandoned
all his interest in, and connection with, the land as completely and effechu-
ally as if he had relinquished it by a formal document. “In 1861, or there-
about, the village inamdars transferred the land to Government, and it
was changed from inam into ordinary rayatawar land against his will,
The khata was entered in the village inamdar’s name. ~An assessment
was imposed on it payable to Government in -excess of the amount which
he formerly received as rent. It istrue that his former tenants remained
in possession of the land; but they did so by virbue of their paying the
assessment to (GGovernment and not by virtus of their eontinuing to be
his tenants. He made no attempt to recover his inam rights, or to
recover the occupancy burdened as it was then by a heavy assessment.
He received no rent -and no acknowledgment of his title from the
occupancy tenants. All this can have no other meaning than thab he
designedly relinquished the land after his unsuceessful pefition to the
Collector in 1863. He did not’ sue within' twelve years and thus he lost
his rights, - Dadambhat’s family became the real survey occupants, though
defendant No. 6 became the nominal kha.tedar. Such is the view which
I fee] constrained to take of the real facts.”

The Judge, therefore, reversed fthe Subordinate Judge’s decree and

rejoected bhe plalntlff’s claim.
The plamblff preferred a second a.ppeal
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Vasudeo Gopal Bhandarkar (with N. G. bhandawarkar). for the
appellant (plaintiff).—The Judge found that the representatives of Dadam- .
bhat—respondents Nos, 1 to: 3—were the occupancy tenants under

Government since 1863, and not under the plaintiff. Bub this was not

their allegation. Whab they said was that thev were the tenants of
defendant No. 6, who.is the inamdar of the [254] villaga. The Judge,

theroefore, made & case for fshe defenaants which they themselves never

seb up.

[SaraENT, C.J. -—But the Judge finds that the plaintiff’s claim was
barred, because he relinquished his right as landlord and ceased fo recover
rent from 1863.]

The point of rehnquxshment was never urged before the Court, nor
was any issue framed on it. The question to be considered is, Whebher

mere silence for twenty-six years amounts, in law, to a relinquisbmenl;, '

and we submit that it does not. Further, what was surrendered to

Government was the inam and not the oceupanecy right. The surrender by’

the inamdar of his inam right eannot operate to the plaintiff’s pre]udwe .

~—QGangadai v, Kalapa (1). Defendants Nos. 1 to 3 instead of paying rent’

to us paid assessment to Government the amount of which is greater than
that of the rent. . The mere: levy of full assessment by Government, or the:

=’

{1) 9 B. 419,
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mutation of namaes in the revenue records ca.nnob alter the rela,tlon bebween ,
us and the regpondents.: - !

: Macpherson (with Manekshah J Taleyav khan), for respondents Nos 1
to 3 (defendants Nos. 1 to 3).—The plaintiff’s case was that the Govern-
ment called upon the inamdars to give up the lands usurped by them, and
that the inamdars surrendered to Government certain lands including
the one in dispute. Defendant No. 6 is the registered occupant of the
land, and we attorned to him in the year 1863. The fact that we have
been in possession for more than twelve years as the tenants of either the
(Government-or the registered occupant with the appellant’s knowledge, is
a sufficient answer to his elaim.

Mahadeo Chmman Apte, for defenda.nb No. 6 (the inamdar). —The
lands were registered in our name in 1863 when our right as holder was
recognised by Government, The plaintiff had knowledge of the recognition
of our right by Government, and yet he took no steps to get his title
established within the statutory period. Defendants Nos. 1 to 3 are
permanent tenants under us. - We ropudiated the plaintiff’s ownership in
1863, and since then our possession was adverse to him,

[255]) Vasudeo G’opal -Bhandarkar in reply.—The utmost that can be
sa.ld against the plaintiff is that he remained quiescent and did nothing to
establish his right from the year 1863 until the institution of the present
sult But by merely doing nothing, one does not surrender anything.

JUDGMENT.

SARGENT, C.J.—The - District Judge has found -that the land in
question had been originally obtained by Katre in inam from the Kolhapur
State, and that plaintiff had acquired it as a sub-alienee from Katre and
leased it to Dadambhat in 1859; that in 1860 the land was worngly surren-
dered by the inamdars of the village to the Government az lapsed
old service inam aund made khalsal ; that in 1863 the plaintiff protested
against this being done ; an order was made by the Collector referring
bim to’a civil suit against the' village inamdars ; that the plaintiff ceased

_ from 1863 to ‘receive bis rent from Dadambhab, whose family bhas ever

since paid the assessment, which was more than the rent to Government.
The District Judgse ha.s held that under these circumstances the plaintiff
must be held to have *“ acquiesced. in thé loss of the land and relinguished
his “rights ;” that by his ‘conduet from and after 1863 he must be
taken to have designedly abandoned all his interest in it ** as effectually
as if he had relinquished it by a formal document.” : ;
¢+ . We arg unable to agree iu this view of the ¢ase, which, indeed; would
appear to'have been adoptad’ by the District Judge with reluctance.
There are no circumstances in the case. which pomt to acqguiescence by:
the plaintiff in the surrender by defendant No. 6 in 1860, to the Govern-
ment, ag he distinetly protested against it in 1863, and as to his conduet-
since 1863 nothing has taken place to deprive hnn of such legal rights as:
he possegsed against Dadambhat in 1863, if- they are nof barred by the.
statute.

As the Judge of the lower appeal Court hag clearly decxded the bhlrd

" issue, which raises this question, under the influance of the view taken by -

him of thesplaintiff’s conduct, we must send back the case for a fresh
finding on that issue, and we think it right to observe, for the guidance of .
the Court, that the mere -circumstance of Dadeambhat and his family
having, after the land was treafed. as .khalsaf, paid the assessment to
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Government, [256] and not having paid any rent to the plaintiff; cannot” 1888
affect the relatlonsblp of landlord and tenant which admittedly exxsted MARCH 22,

between them in 1863. , —_—
: The finding to be bransmltted to this Court thhm two months, APPELe
The parties to be allowed to give fresh evxdence © LATE’
C o : Gase sent back.: Crivin,
. 18' B, 280.:
18 B, 258, .

' APPELLATE CIVIL.
Before Mr, Justice Telang and Mr. Justz'ce Fulton. ,

KRISANAJI RAMCHANDRA (Original Defendant No. 1), Appellant v. a
ANTAJI PANDURANG (Original Pla'mnﬁ') Respondent *
[24th March, 1893.] :

Landlord and tenant—Possession—Adverse possesswn—Lease——Ezpwy ‘of lease~Con-
tinued possesszon after expiration of lease — Permissive possession—Tenant’s . heirs
conlinuing in possession after the expiry of tenancy—Limitation. .

In 1840 the laund in dispute was leased to R. for life, R. died in or about

- 1871, and after R.’s death, his beirs (the defendants) continued in possession
withouf obtaining a fresh lease or paying any rent to the landlord. In 1888 the

. landlord sued to éject the defendants The defence was fhat thesuit was barred
by limitation, '

Held that the suit was not barred. After R.'s death the defendants, though‘
not in possession as tenants, were not trespassers. Theu: possession was permissive, .
and not adverse until they expressly sot upa title of ownership in the propetty.

[Overrnled, 22 B. 893 ; F,, 24 B. 504 (507) ; R., 20 B. 759 (763); U.B,R. (1892—1896),
Civil, 368 (364);'D., 31 M, 163 (167)=18 M.L.J, 26=3 M.L.T. 256.] .

SECOND appeal from the decision of J. FitzMaurice, Acting Digtrict
Judge of Ratnagiri, in appeal No. 298 of 1889,

' 'The plaintiff sued to sject the defendants from the land in axspute.

It appeared that in 1840 one  Jankibai, who was then in management’
of the plaintiff's ancestral property, leased the land to Ramechandra, the
adoptive father of defendant No. 1, for life at a yearly rent of Rs. 5.
Ramchandra held the property till hls death, which oceurred in 1871 or
thereabouts. On Ramchandra’s death, his widow Ramabai and her
adopted son defendant No. 1 continued in possession. Bub they did not
obtain a fresh lease, nor pay any rent after Ramchandra’s dea.th

In 1888 the present action of ejectment was brought. ,

[257] The defendant No. 1 pleaded (inter alia) that gince Ram-
chandra’s death his possession had been adverse to the plaintiff, and thab
the suit was, therefore, time- barred The obher defendants did nob
conbest the sui.

The Subordinate Judge was of opinion that defendant’s father having
coms in as a tenant, the tenaney must be presumed to have continued
oven after his death, and that the mere non-payment of rent did not
destroy the tenancy. He, therefore, held that the suit was not barred
by limitation, and decreed the plaintiff’s claim. .

On appeal, the District Judge held that the possession of defenda.nb
No. 1 muss, on the authority of Tatia v. Sadashiv (1) and Rango-Lall v.
Abdool Guffoor (2), be deemed to have been that of a tenant and .not

: * Second Appeal No. 483 of 1891, : o
(1)..7.B. 40.; » . , 2)4C. 314, ;i
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