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Before Sir : Charles Sargent, Kt Chzef Just_zce and Mr. Justice Cahdy.

LoMBA GoMaJ1 (Original Plainiiﬁ) Appellant v. VISHVANATH
AMRIT TILVANKAR (Original Defendant), Respondent.*
, . [11th January, 1893.]

Mortgage—Sale of property subject to a mortgage in execution of a money decree obtained
by plaintiff against mortgagor —Subsequent mortgage of same property by original
morlgagor and first mortgagee paid oﬁ‘—Possesszon taken by new mortgagee—Suit
for possession by plaintiff as purchaser in execution—Right of purchaser to recover—
Right of second mortgagee to be repaid his advances by plaintiff keeping alive the
first mortgage.

On the 10th June, 1885, Tikaram mortgaged the property in dispute to Ga-npat
along with some other property. In 1886 the plaintiff obtained a money decree -
against Tikaram and in execution of his decree he sold the property in dispute
and obtained a certificate of sale on the 1st November, 1886.

On the 13th February, 1888, Tikaram mortgaged the property, in dispute along
with other property to the defendant and paid off Ganpat’s mortgage. Ganpaé
thereupon returned the mortgage-deed to Tikaram with a receipt for payment
endorsed., After payment of Ganpat’s mortgage the defendant took possession
of 'the property. In July, 1888, Tikaram executed a futthet morhgage of the
property to the defendant for Rs. 8,000,

On the 30th August, 1888, the plaintiff having attempted to take possession was
obstruotad by the defendant Theteupon the plaintiff brought this suit for posses-’
sion,

Held, that the plaintiff was entitled to possession. The mortgage to the defend-
ant was subsequent to the plaintifi’s purchase of the equity of redemption. The
defendant did not know of that purchase. He took the mortgage from Tikaram,
to whom he advanced the money to pay . off the previous mortgage to Ganpa.t.
There was nothmg to show that there was any intention to keep Ganpat’s
mortgage alive in favour of the defendant,

Gokul Doss v. Rambuz (1) distinguished,

Held, also, that as plaintiff was seeking o recover property which but for the
defendant’s payment to Ganpat would havs been burdened with Ganpat’s
‘mortgage, [87] and as the defendant when he advanced the money to Tikaram
to pay off that mortgage did not know that Tikaram was no longer the owner of
the equity of redemption, the plaintifi should give credit to the defendant for
the sum paid by him ; but as the defendant’s mortgage oompnsed other proper-
ties besides the one in dispute, the plaintiff should recover possession on payment
“to the defendant of a proportionate part of Ganpat’s mortgage-debt baving regard
to the value of the property in dispute and that of the other mortgaged properties.

Mahomed Shumsool v. Shewukram (2) followed.

[F., 35 B. 433=13 Bom.L.R. 867=12 Ind. Cas. 362; R., 18 B. 348 (354); 21 B. 567
© ' (669) ; Expl., 36 C. 193 (221)=5 C.L.J. 611.]

SECOND appeal from the decision of T. Hart- Davxes, Assisbanb
Judge of Poona.

On the 10th June, 1885, one Tikaram Lachhiram morbdaged the
property in question with other: propemes to (tanpat Dalsaram for
Rs. 500, The mortgagee was given possession. . .

‘On- the 18th June, 1886, the plaintiff, who had obta.med a money
decree agamsb Tikaram (the mortgagor), caused the mortgaged property
to be sold in execution, and at the sale himself became the purchaser.
The sale to him was conﬁrmed in November, 1886..
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3 . On the 13th February, 1888, lea.ra.m executsed a morﬁgage of the
" property in dispute along with other propertles to . the defendant for
‘Rs. 5,000, Ganpat Dalsaram joined in this transaction, and on the
14th February, 1888, his morﬁga,ge was paid off out of the Rs. 5,000.
He -returned 'his mortgage-deed to lea.ra.m with an endorsement of
satisfaction of his debt as follows:—"1I, the creditor named Ganpat
Dalsaram Gujar, having entered satisfa.chion on the back of this mortgage,
’have received moneys as foliows:—Rs. 500, [ have received Rs. 500 in

-respect of the said mbrtgage right, .. . . The above-mentioned amount.

.of Rs. 3,606, which is caused to be paid by Vishvanath Amrit Tilvankar
%+ . for redeeming two mortgaged fields,” two bungalows and two
houses in all, which I held in mortgage, and for mortgaging the same to
Tilvankar, I have received infull. . Now there is nothing whatever due to
/e on the property. I have relinquished all my morigage rights, and
ha.ve delivered all the letters and papers to him for enjoyment.”

" "'The new mortgage- -deed to the defondant contained the followmg
spassage :—  We have received, in all, from you Rs. 5,000 of- [88] the
:Surat curreney for paying to Rajeshri Ganpat Dalsaramshet in order to
-redeem our property which is mortgaged to him and to mortgage the same
tovou . . We . . . haveof our own free will received payment
-in respect of this mortgage-deed. The details are as follows: having paid
Rs. 3,606 in cash to Rajeshri Ganpat Dalsaramshet we ha,ve obtained the

mortgage deed with an intention of satisfaction theréon, &e.’

Upon the exacution of this mortgage the defendant took possession,
vthe previous mortgagee (Ganpat Dalsaram) having been pa.ld off ag already
. mentioned,

On the 5th July, 1888, Tikaram executed a furhher mortgage of tha

properby to the defendant for Rs. 8,000.

On the 80th August, 1888, the plaintiff attempted to take possession
-of the property. under his sale cerfificate, and he was resisted by the

defendant, He then applied to the Court executing the decree to have the

~obstruction removed, but his applieation was rejected.

The plaintiff thereupon brought the present suit to have- *he order

rejecting his applicalion set aside, and for possessionof the property. -
' The defendant contended (inter alia) that as he had satisfied Ganpat
" Dalsaram’s mortgage lien, which was prior in date to the plaintiff’s
purchase and had been put in possession and that the. plaintiff was aware

- of that fact, bhatltbe plaintiff's remedy was a suit for redemption and not :

~for possession. »
The plaintiff preferred a second appeal. | ‘ : ]
Inverarity {with Mahadeo Bhaskar Chavbal), for the appellant
~(plaintiff).—When the plaintiff purchas'ed the property in execution of
chis decree, Ganpat’s mortgage lien was in existence, Subsequently to that
purchase Tikaram paid off Ganpat’s . mortgage, and the result was that,
when the plaintiff sought o reeover possession in execution, the property,

was free from that mortgage. The documents clearly show thab the'

_parties to the transaction of February, 1888, intended simply to wipe off

-»Ga.npal: 8 mortgage; if they had intended otherwise, tha. defendant. would;
have taken an assigoment of the morbga.ge from Ganpat. The plaintiff is;.

-therefare, [89] entitled to recover possession without paying anything to.
“the respondent—Ram Tuhul Singh v. Biseswar Lall (1) Gadgeppa v
J.ipan (2) Knshna Reddi v. Muttu Namyana Reddz (3). " Supposing ﬁhab
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the plalnblff is liable t:o meke any. ’pa.ymenh to defendant on account of°
Ganpab’s mortgage lien, on the ground thab that lien - .was prior to bhig.
purchase, this liability . should bhe llmlted to the property which he-
purcha.sed He should not be made liable to pay the whole of . the lien,.

Whlch extended over some-. other property.. which he has not purchased. '

s

- Mahadeo Chimnaji Apte, for the respondent (defendanb) —The ins
tention to keep alive Ganpat's mortgage lien 'in the defendant’s favour is.
shown by the endorsement made on- his’ mortgage-deed and also by the
conduct of the parties. If Ganpat’s mortgage had been merelv wiped off
the morbgage- deed would not have come into the defendant’s possegsion.’
The endorsement distinetly- says that Ganpat’'s mortgage was paid off for:
the purpose of mortgaging the nroperr,y to the defendant. Therefore the
transaction is tantamount to an as51gnment—Gokuldoss v. Rambuz (1) ;.

Gangadhara v. Swarama (2), Mahomed Shumsool v. Shewakram (3)

" The defendant Kad no notice of thé plaintiff’s purchase, and, therefore, he-

paid off Ganpa.t s mortgage, and advanced money to the mortgagor But
now owing to the plaintiff’s purchase the defendant's transaction ‘was, by
the lower Court, held to be abortive.’ A'man payving an 1ncumbrance
honestly, though unauthorisedly, is entitled to be recouped.in ]ustlce, eOllltY‘
and good consclence——Nzlo Pomdumng v. Rama Patlogi (4)

(,:: S - JUDGMENT

SARGENT O J.—As the defendant’s morbgages in 1888 were subse-
quent to the plaintiff's purchase -at auction-sale’ on 18th June, 1886, of!
Tikaram’s equity of redemption, it is plain thas the defendant can have no
defence to the plaintiff’s suit for possession, unless Ganpat: Dalsaram’s
mortgage, to which the property was subject when the plaintiff purechased
it, can be regarded for there was no. formal assignment of it, as having
been kept alive in his favour.  We agree with the Joint [80] Subordinste-
Judge that no such intention can be gatherad from what took place When
the ﬁrsh mortgage was passed fo defendant.

Mr. Apte relied on the Privy Coureil’s decision in Gokul Doss-
v. Rambuz. (1) to sbow that the intention ought to be presumed, but the
prlnclple la,ld down in that case only apphes where, as their. Lordships
explaln it, “the estate is buraened by a succession of mortgages, and the:

.owner of ap ultenor interest pays off an earlier mortgage, in which case:

(in"England) it is a matter of course to have it assigned to a trustee for his,
benefit as against intermediate mortgagees to whom he is not personally
liable.”  Such was the cage in Gangadham v. Sivarama (2), which proceed-
ed on the rulmg in ‘Gokul Doss v. Rambuz (1), But here there was no;
intermediate mortgage to be proteeted against from which anr intention to.
keep Ga.npab s mortgage alive can be. ga.thered nor has it -ever. been: -
suggested in elther Court t:hat the ‘defendant was aware of the pla.mtxff S,
purchase On the: obher hand t.he ev1dence that defenda.nt toak. no, parb in
pavmg off Ganpat's mortgage, ‘and tha,t the recemt endorsed on it was-
in favour of lea.ram, together with the reclta,l in, defenda.nt;’s mortgage-
deed that ‘the mortga.ge Lad - been paid off ous of the money advanced by:
defenda,nb Wlbhouh any words showmo an mbentlon 0. keep u: allve,
mdmates tha.f; the only ob]ecb ‘the defandant; had.i in view W&S to insure;
the property bemg cleared from Ganpah's mortgage, :
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1t remains, howaever, to consider whether this is a casé in which the
" Qourt ought, as Mr. Apte contends. it should, on the principle acted on
by the Privy Council in Mahomed Shumsool v. Shewukram (1), to refuse
to give, the plaintiff possession except on the condition: of his recouping
the defendant for what he paid to satisfy Ganpat’s mortgage, and thus
freemg the, estate from an ingumbrance. to. which it ~would have been
Hable in his lands. The cases of Ram Tuhul quh V.. Biseswar Lall
Sahoo (2) and Gadgeppa v. Apagi (3) were relied on by Mr. Inverarity
for the plaintiff. In the case before the Privy Council it is to be observed
that the. plaintiff was the party who had [91] paid the money, ‘and’ he
80ught to recover it from the defendant . who had benefited by it, and
their Lordships ab. the bottom of page.141 'distinguisbed it on that ground
from the case of Bellamy v. Sabine (4) before Lord Cottenham and others
of that class where the plaintiff seeks the aid of a Court of HEquity and
the Court proceeds on the -broad ground that he who seeks to be relieved
on- equitable grounds must do equity. Moreover, the money was paid in
that case against the will of the party who was said to have benefited by

it. In Gadgeppa v. Apagi (3) the plaintiff was also the party who had’
paid the money, and tna Court’ relied on Ram . Tuhul. Szngh v. Biseswar .

Lall Sahoo (2). .

.. Those cases, therefore, differ from the present one, in thls important
respect that the plaintiff is here invoking the aid of the Court to recover
the property from defendant, which, but for defendant’s payment to Ganpat,

would have been burdened with Ganpat’s mortgage ; and unless defendant
knew that Tikaram wag nolonger the owner of the -equity oi redemption,
when he advanced the money to Tikaram, which, as found by the Subordi-
nate Judge; was not the case, and was nof relied on in the ‘lower Court of
appeal, it is difficult to see how the present case is. in principle to be
distinguished from Mahomed Shumsool v. Shewukram (1), In both cases
there is a supsisting charge on the property. paid off by. the person in
possession, which, as thexr Lordshlps say, makes it -“equitable when the
plaintiff reclaims the estate, that credit should be given to the purchaser
(in this case the mortgagee) for the payment; of the mortgage which the
plaintiff Would otherwise have had to meet.”

. It was said, however, and we think rightly, that plaintiff cannot be
called on to pay more than a proportionate part of the money paid in
satxsf&ctlon of Ganpat’s mortgage-debt, as his morhga.ge security consisted
of other properties as well as the one in dispute. That is all the defendant
would have had ultimately-to. meet _as, .oven if he must have paid the

whols mortgage- debt to recover the ‘property in guestion, he would have
been entitled fo, conbrlbublon by Txka,ra.m in respect of the rest of the mort-,

gaged property

[92] We think, bherefore, that the decree muyst be. varxed by directing

that the plaintiff do recover the property on payment to the defendant of
the proportionate part of Ganpat’s. mortgage-dsbt, having regard to the
values of the property in questlon and that of the other mortgaged: pro-

pertles The sum. to be so, paid to be determmed 1n execumon Parties

to.pay thelr own costs, of thxs a.ppea.l

Decree varied. ;-
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