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of reglsbratlon would come in, and that nomt has been v1rtually decided
by the previous litigation, and cannot be re- -opened.’’

[50] Mahadeo Chimnagi Apte, for the appellant.-— We seek to recover
the unpaid purchase-money from the land itself. Unpaid purehaae -money
being.a charge upon the, property, the claim to recover it is, governed by
art. 132, sch. IT of the Limitation Act (XV of 1877) and not by art. 111
of the same schedule, which would have applied if we had soughﬁ to ma.ke
the respondents personally liable.

‘We do not rely upon the bonds for the recovery of the money, It is
the charge upon the property that we sesk to enforce.

There was no appearance for the respondents.

JUDGMENT,

SARGENT, C. J.—The vendor was under no hecessity. as the District
Judge would appear to think, o rely on the bonds in order to. establish a
charge on the property sold in respect of the unpaid purchage-money. It
is a ‘well-established rule of an English Court of. Equity, and which is
equally applicable to the circumstances of this country, tha$ the unpaid
purchase-money is a charge on the property in the hands of the vendes,
and the claim to enforce it would, therefora, fall under art, 132 of the
Limitation Aet (XV of 1877).

The present suit, which the Subordinate J udge hag found was WJthm
twelve years of the defendants going into possession, is, therefore, .in time,
and the decree must be reversed, and the case sent. back for dlsposal
having regard to the above remarks. Costs to follow the result,

0

. . . Decree re'versed.

- 18 B. 51 .
[517] APPELLATE CIVIL.
Before Mr. Justice Telang and Mr. Justice Fulion.

orInTO (Original Plaintiff), Appellant v. JANKI AND OTHERS
(Original Defendants), Respondents.® [23rd December, 1892.]

Adverse possesswn—Mortgage—Mortgaqee n P sion—1)ispc ion of morlgagee by
trespasser—Adverse possession as against mortgaqee when good.also.as against the
mortaagor—Evzdence-—Bmdm of proof—Limitation Act (XV of 1877), sch. II,

. .art, 144,

Land was mortgaged w1th posgession to A, the father-in- law of defendant No. 1,
in 1828. 1In 1856 A was ousted from possession by B, a trespasser (defendanti
No. 2), who subsequently held the land and dealt w1bh it as his own for forty
years. The mortgagor sued both A and B for redemption. In appeal, it was
contended by B that his possession had been adverse not merely to A (the mort-
gagea), but also to the plaintiff (the mortgagor), and that the suit was barred

. by limitation, The plaintiff contended that B’s possesston was not adverse to
him, because he as mortga,gor had no right to possessmn duung the term of the
' mortgage, -

Held, that the sult fell under art. 144 of sch, 2 of the” lelha.hon Act (XV -
0 1877), and that it lay upon B to. prove that his possession for twelve years
prior to the suit was adverse to the plaintiff (the mortgagor). There may be a
possession adverse to the interest of a mortgagee which nevertheless is not adverse
to the interest of the mortgagor. In such a case a suit by the mortgagor, or
those claiming under him, will not be barred, although one by the mortgagee

* Becond Appeal No. 215 of 1891, -
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.. may be. The case was remanded for a finding on the question'of when B’s
possession became adverse to the plaintiff,

[F., 27 A. 895 (397)=1A.1.J, 725==25 A, W.N. 4; U.B.R. (1906) Lim. 9 (11) R., 30 A,
"119 (122)=5 A.L.J, 85=28 A.W.N. 25; 84 A. 640=10 ALJ. 278—17 Ind.

Cas. 632 ; 19 B. 138 (139) ; 35 B. 438= 13 Bom, L.R. 867=12 Iud. Cas. 362 ; 21

M. 153(165) 8 M.L.J. 92 25 M. 507 (512); 5 Bom. L.R. 186 {189); 6 Bom.

L.R. 638 (639); 14 C.L.J. 292=16 C.W N. 851=11 Ind, Cas. 465; 16 C.P.LL B,

154 (i55); 15 Ind. Cas. 146=(1912) M.W.N. 669; 26 M.L.J, 140=1914 M.W.N.

© 417(423) ; 12 0 O, 45 (55); U.B.R. (1897-—1901) 469 ; Con., 27 B. 43=4 Bom.

© L.R.721; 6 C.W.N. 601; 23 T.LLR. 92; D., 26 0. 460 (464).]

SECOND appeal from the decision of J. FitzMaurice, Acbmg Dlsbrlct

; Judge of Ratnagiri, in appeal Ne. 204 of 1889.

Suit for redemption. .In 1828 the land in dlspute was mortgaged
wibth possession by pla,intlff’s father to one Pundlik, the father-in-law of
the first defendant. The mortgagee remained in possession till 1856,
when he was ousted by defendant No. 2 and his brother. - In 1867
defendant No. 2 mortgaged the land to defend ants Nos. 8 to 6. In 1869
defendant No: 2 got the land entered in his name in the revenue records.
- In 1887 the revenue authorities entered the land in the names of both
" plaintiff and defendant No. 2. :

In 1888 the present suit was filed . for redemptlon of the land in
. question. The plaintiff alleged that the mortgagee Pundlik had assigned
his interest to defendant No. 2, who in his turn [52] has sub-mortgaged
the property to defendants Nos. 3—6. The suit was dismissed by the
Court of first instance, on the ground that the mortgage sought to be
'redeemed was not proved. »
"Da. appeal, the District Judge found that the mortgage was proved
\Ee, however, rejected the plaintiff’s claim, holding thab the snb-mortgage
- to defendant No. 2 was not proved, but that defendant No. 2 had been
in possession and had dealt with the land as his own for nearly forty
~years. The decree of the first Court dlsmlssmg bhe suit was, therefore,
confirmed.

Against this decision the plamtlif preferred a . second appeal to t.he\

High Court.
Ganesh Krishna Deshmukh, for appellant —The lower Courb has . not
recorded. a distinet finding that the suit. is barred by limitation. Bub

assuming that to be the effect of the conclusion to which, the Judge has .

come, then I contend that the suit is not time-barred.. The defendant

No. 2 may have held adversely to the mortgagee, but such adverse posses-

sion does not and cannot affect the morigagor during the confinuance of
the mortgage term. - Untii the term is expired, the mortgagor is .nob
entitled to possession. Till then he has no causs of action. The trespasser
ean only acquire such estate as the mortgages possessed. His adverse
possession eannot curtail the period of sixty years prescribed for a redemp-

tion suit— Vithoba v. Gangaram (1). So, too, in the case of alease, i has-

been held that the lessor's title is not affected by the possession of a
trespasser during the period of the lease—Sharat Sundari Dabia v. Bhobs
Pershad Khan (2). In Bejoy Chunder Banerjee v. Kally Prosonno Mookerjes
(3), Mr. Justice Markby explaing what is meant by adverse possession:
Unless the true owner has a right to immediate possession, the possession
of a stranger cannot become adverse to him, nor ean limitation begin to
run against him, Bub assuming that art. 144 of the Limitation Aet (XV

(1) 12 B.H.C.R.A.0.J. 180.V i (2) 13 Q. 101, - (8) 4 G.‘327. v
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of 1877) applies, it lies upon the defendant to show when his adverse
possession commenced. This has not been shown in the present case.

- [58) Daji Abaji Khare, for respondent.—The principle laid down in
Vzthoba v. Gangaram (1) is no longer good law. It is dissented from, and
disapproved by the Madras High Court in the caseof Ammu v. Rama-
kishna(2). It is, moreover, inconsistent with a recent ruling of this Court in
Duttappa v. Timmaji (3). That case shows thab the possession of a
trespasser can be adverse to the mortgagor as well as to the mortgages. In
the present case it is found by the lower Court that defendant No. 2 and his
brother bave held and dealt with the properbty in dispute as owners - for
nearly forty years. During thaé period their possession -has been clearly
adverse to the mortgagor. The suit is, therefore, barred by limitation.

JUDGMENT.

FULTON, J.—The District Judge has found that in 1828 the plaiatiff
mortgaged the land in dispute to Puadlik, from whom the defendant No. 1
derives her title. He has also found that for the last forty vears it has
been in the possession of defendant No. 2 and his brother, who have

_ mortgaged it to defendants Nog. 3 to 6.

On these facts, holding the allegation that defendant No. 2 was the
sub-mortgagee of defend ant No. 1 not to be proved, he rejected the claim.
He does not expressly state that he considers the claim time-barred, but
finding that the sub-mortgage to No. 2 was not proved, and apparently
considering it to be the sole ground on which the plaintiff based his claim
against him, he dismissed the suit. Both Courts’ sesm fo have avoided~
finding on the question of limitation, which was not raised in the jsdues
framed in the District Court, and they decided against the plaintiff meraly.
because he had failed to prove the existence of the sub-mortgage, This,
however, was, in my opinion, too narrow a ground to proceed on, for,
remembering the want of acecuracy with which plaints are often drawn up, ,
I think that it shouid have besn held that, in case of failure to prove the
sub-mortgage, the plaintiff intended to sue defendants Nos 2 to 6 as tres-
passers relving on his own title.

The question then directly arises whether the ela,lm against defendants
Nos. 2 to 6is time-barred. -In argument it was, I think, [54] not disputed
that art. 144 of sch. IT of the Limitation Aet (XV of 1877) is the one to
be applied, but on behalf of the plaintiff it was contended that, although

_the second ‘ defendant and those claiming under him had held for more

than twelve years, their possession was not adverse to the plaintiff, who
wag himself not eatitled to possession  without redeeming the property
from defendant No. 1. The case of Vithoba v. Gangaram (1) is an autho-
rity for helding that, in the eirecumstances described, the possession of a
trespasser though adverse to the mortgagee is not adverse to the mortga-

 gor. In that case the Court remarked that it was difficult to yundersta.nd

how thers could be any trespass on the morbdagor 8 possession “so long as
he had only theequitable estate. ~ Bub this view has been dissented from
in the case of Ammu v. Ramkishan (2) in which it has been held that the
rights of the mortgagor are liable to invasion equally with those of: the
mortdagee Again, in Puttappa v. Timmagi (3), it. was held that there can
be an invagion of the rights of the mortgagor of such a nature as to render
the possession of a' fregpasser on the property adverse to him. - But -I
‘think that although the possession: of a trespa.sser may undoubtedly be

(1) 12B.HCR.ACJ. 180. . (22 M. 226, . {3 14B.176. .
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adverse to the ‘mortgagor, the burden of proving when it became so rests 1892

¢ on the former. Przma, facie, by his act:of possession he merely ousts the Dec. 23. :
mortgage #who is. entitled to hold the properby Such ouster unaccom- -
pavied by any further act of aggression on the mortgagor’s. rights APPEL--
cannojfgive any cause of action to the latter. During the continuance LATE

mortgage the mortgagor cannot sue - to recover possession of CIvim.:

and. In the case of Scoit v. Newmgwn (1), Tindal, C. J., held that, ~—

here the pledgee of certain goods bad, in bis turn, pledged them, and . 18B. 3L

/Xney had ‘been found ultimately in the hand of a.stranger, the orxgma.l,

pledgor was entitled o recover possession, on the ground that the owner’s

right revived because the person having the lien had abused it by

pledging the goods. But I do not. think :similar reasoning will apply

to land mortgages in India, or that it can be held that the mere fact of a

mortgagee’s a.llovvmg the mortgaged property to pass into . the hands-

of a trespasser revives the mortgagor’s right o possession.. In the

{55] languige of s. 58 of the Transfer of Properbv Act, he has transforred

to the mortgagee an interest which comprises the right to possession until

redemption, and he eannot sue to recover what does not, belong to him,

Consequenﬁly I agree with the view expressed in Vithoba v. Gangaram in

go far ag it is held thab the possession of a trespasser is not necessarily

adverse to the mortgagor. In Wémesh Chunder Goopto v. Rag Narain Roy(2)

the Caleutta High Court (Peacock, C.J., and Jackson, J.) held that a'

zemindar was not barred by the adverse possession of a frespasser on his’

land during the period of the lease, and the decision was followed'iti Sharat

Sundari Dabia v. Bhobo Pershad Khan (3). Similarly, in the ¢ase of a

mortgage, I think it is clear that the mere fact of possessipn ‘by s:stranger

ig not necessarily an invasion of the mortgagor’s right, ' It may, however,

become so, but it ig for the defendant to show- when it became adverse. In

the Madras case above referred to it will be ‘obgerved that the defendant

-had many years before got her name entered in the Governinent records

and had since then purported to hold directly - from the Government. In:

the present case the second defendant alleges that ‘proceedings have been:

taken to remove plaintifi’s name  from the survey. records, but there has’

" been no finding as to when they took place, whether they were success-

ful, and whether the plamlnff had any notice of them.  Excepting thig

statement of proceedings to rémove the plalnmff’s name it does not appear

in what way the second defendant's possession was adverse to him, - I

is true that he now states that he holds not as mortgagee but as owner,

but it is for him to show when he assumed that attitude. The rule whick

requires a plaintiff who has been dispossessed to prove that he has been

in possession within the period of limitation, does not apply toa case of

this sort ‘in-which the plaintiff’s’ mortgage is found to have been in

possession in 1856 and the’ pla.mtlff himself was not entitled to lmmedlate'

possession.

- Under the clrcumsta.nces, I fhink the followmg issues should be'
senb to the District Judge for finding on the evidence on record :—

[66] (1) When did the defenda.nt No 2 8 possesswn become adverse
to the plaintiff ? )

(2) Has plaintiff proved hls sitle” to the la,nd as agamst defendanf;
No 2 and his ass1gnees‘7

The ﬁndmgs should be. returned Wlthm two months

LU e D

'«.;

(1) 1 Moo; and R, 253 WOWROR 15 (3) 18C.101" .
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¢ ¢ . ' . . JUDGMENT. .

TELANG, J.—In this case I have, on the ‘whole, t}ome to tho
conclusion, that looking to the izsues settled in the Court of appeal, and
also to the judgment of the Subordinate Juuge, (which shows that Vithoba
v. Gangaram (1) was relied on before him) it is open to the a.ppellant; o
raise the main question which was a.rgued before us on his behalf. ‘That
quesulon is-whether, when a mortgage is effected, and the mortgagee is pub
in possession, a stranger to the mortgage can by twelve years’ possession
obtain a title against the mortgagor. In Vithoba v. Gangaram(1), it appears”
to have been broadly laid down that he cannot do so. In dmmu v.
Ramakishan(2), on the other hand, the High Court of Madras has held
that such a possession is capable of ripening into a title even as against
the mortgagor by virtue of the Limitation Act. And in Puttappa v.
Timmagi (3) this Court has pointed out that Cholmondely v. Clinton (4), to
which I referred during the argumeut, has ,ia,id down the docfrine incon-
sistent with the broad proposition enunciated in Vithoba v. Gangaram (1)
that there may be a possession adverse to an equlby of redempt.lon during
the currency of a morbﬁage

Tt seems to me that the question is one not capable of an answer in the
abstract ~Without reference to the circumstances of each case. It is well
established. in this Court, that, there may be a possession adverse to the -
interest of a mortgages, which is. nevertheless not adverse to the
interest of the mortgagor. The cagse of Purmananddas v. Jamnabai (5)
affords an illustration of that kind. In such a case a suit for possession
by the morfgagor, or those claiming under him, will not be barred,
although one by the mortgagee may be. In the present case, however,
we have not such an admission of the title of the mortgagor by, the party
in possession, as the Court had to deal [87] with it in that case.
Here, on the findings of the: Court below, we must take it that there was
a mortgage by the pia.miuff purportmg to be one with possessmn in 1828 ;
that the mortgages was in possessmn under -such mortgage in 1856 but

" that the defendants. have been in possession of the property * ag their

own for some forty years .past’ without having ever “ attorned to the
plamtlff in any way or made any admission of his rlgbt ”  And the question
arises, what is the effect of the law.of limitation in such a case ? In this
aspect of it, it is obviously not a suié coming within art. 148 of the
Schedule to the Limitation Act, as was faintly suggested in argument for
the appellant.. The case must fall within the purview of art. 144.
And according - to the. decision of the Privy Council, in cases falling:
within that article,. it- lies on the defendant to prove that his adverse
possession commenced more, than' twelve years prior fo the institution
of the suit.. Now, no doubt, -a person who by trespass or without title

Jigin possesswn of property as his own may, in one sense, be said to hold

a possession adverse to every one. including the true owner. For, as said
in quaing Language in an old English case, ' wrong is unlimited, and ravens.
all that can'be gotten ™ {see 2 Smith's Leading Cases (9th Ed) p. 736).
But, on the other hand, Mr. Justice Markby’s definition of adverse

- possession does not apply to a possession of this character, if bbe true owner

is not at the time himself entitled to possession. The words ° 1mmeala.tely‘ '
entitled to possession,” Whlch form part of that definition, are in such &

(1) 19B. 5. C. R, A, €. 7.180, (2 2M.226,
(3) 4B 176 (423 and W, 1, o . {3)10B.49.: ..
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case inapplicable, I think, too, - on the whole, that Mr. J. W. Smith's
-«definition also is not satisfied by.. such.a possession, as the *‘incom-
patibility "’ required by it does not necessarily exist in such a case.
And this construction of the phrase ' adverse possession ’ would be in
harmony with the general principle that conira non wvalentem agere nulla
currit prescriptio. Compare also Dalton v. Angus (1) per Lord Blackburn.
' The question then resolves itself into: this, Has a mortgagor a right
“to possession of mortgaged property, if the mortgagee, having been placed
in possession, should thereafter lose such possession. by trespass or other-
wise on the part of a stranger? [68] By English law, apnarently, the
mortgagor would have no such right,: In Cole on E]ectmenb it. ig said
that ejectment against a stranger '‘cannot be maintained in the name
of the mortgagor, except, perhaps, under circumstances similar to those
in which the action might be maintained against: the mortgagee himself,”
—+thatig, apart from special cases, except after payment of the mortgage
money. And although, no doubt, the rule there laid down is. dus to
the fact that the legal title is under English law conveyed to the mort-
gagee; still it woald seem that the same rule ought to.be . applied in Iundia
also. For the mortgagor, having once put the morfgagee in possession,
ordinarily has no right to possession himself until- the mortgage is paid

off. The mere fact of the mortgagee’s letting the properby .go out of his

possession cannot give the mortgagor such a right before payment, . And
the party in possession, though he may be a trespasser, would ordinarily
be able to dpfend an action of e]ectmenb at the suit of the mortga.gor by
setting up the jus tertii (2). .

In England, before the Act of William IV, the rule in the somewhat
analogous case of limitation against a landlord was, as stated by the Real
Propertv Commissioners quoted in Smith’s Leading Cases, p. 643, that
*in the case of a lease adversa possession so ag to bar the reversioner
does not commence till the expiration of theterm where rent is reserved
on a lease.”” The Commissionars recommended a change, and the statute
enacted one fo the extent that where rent was wrongfully received by
another, and - the landlord - receive@ none at all, limitation should run
against the landlord from the time of ‘such wrongful receipt. But this
would rest. on the rrinciple which the Commissioners indicate, that refusal

to pay rent to the rightful owner coupled with a payment to another is a-

virtual dispossession of the rightful owner.. There would not, however, be
necessarily any such * virtual dlspossessmn of a mortgagor, where the
morbgagee having taken possession, a brema.sser subsequently entered upon
the mortgaged property.

The result of these considerations in the prosent case is that 1t lies

upon the-defendant before he can succeed to make out that [59] hlS‘
possession for twelve years prior to the- suit was adverse to-the plaintiff,

The plaintiff says it ‘was not adverse, because he had no right to posses-:

sion during all these: years.- In order to decide on that contention it is
necessary to bave the finding of the Court below on the various questions
of fact involved in. if, and for that purpose I concur in sending down to
that Court the issues framed by Mr. Justice Fulton,- which are wide
enough to embrace all conmderatlons of fact releva.nt to the questions of
law ralsed in: the ca.se. : e Y

‘\ﬂ

e Gase remandéd.

(1) 6 Ap. Ca. 818,
22 Smxth’s Leading Gases, 602—3 Woodfall’s Liondlard and Tenant, p. 885.
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