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High Court. But we are of opinion. that these cases interpret the Code 1892
correctly. Section 567 requires the lower Court of appeal to proceed to  Aua. !
determine the appeal. ‘Section 571 requires it to pronounce judgment, N
and 8, §74 is imperative as to what the judgment is to contain. : ,APPEI"
‘We, therefore, seti aside the decree of the District Court and remand- LATE -
the appeal to that Court, in order that it may record judgment as required CIVIL.
by thelaw, and pass a decree theraupon. Under the circumstances, we | —
direct that the parties pay their own costs in this Court. 17 B. 4?8.»

Decree reversed and case remanded.

17 B, 431 (P.C.)=20 I.A. 50=6 Sar.P.C.J. 5'2=.17 Tnd, Jur. 109, |
[331] PRIVY COUNCIL.
" PRESENT :

Lords Hobhouse, Macnaghten, Hannen and Sha,nd and
Sir Richard Cotich.

[On appeal from a judgment of the Governor in Council of Bombay as
an appellate Court under Regulation XXIX of 1827.]

SBERH SULTAN SANI (dppellont) v. SHERKH AIMODIN (Respondent);
AND BY REVIVOR SHEKH SULTAN SaNI (dppellant}, AND BEGUMBL
KOM AJMODIN AND OTHERS (Respondents). [18th, 19th, 24th and
25th June, and 1st July, 1891 and 19th November, 1892.]

Resumptmn by the Government of estates held on political tenure—MMced estate of saran:
Jam and inam so held —Non-jurisdiction of Civil Courts.

The engagements entered into by treaty between the British Government and
the Raja of Satara in 1819, and the terms fixed separately with the several
Satara jaghirdars in 1820, did not impart any greater fizity of tenure thaun had
previously belonged to the latter under Maratha rule ; and their jaghirs remained
liable to resumption at the will of the Government.

The question to whom a saranjam, or jaghir, shall be granted, upon the death
of its holder, is one which belongs exclusively to the Government to be determined
upon political consideration ; and it is not within the competency of any legal
tribunal to review the decision,

Inam villages and lands, with the mokasa, included originally in one saranjam
granted under the Maratha rule for the support of troops, remained after 1520,
when the rule of the Peshwa had ceased, a personal and military jaghir, forming
a mixed estate of saranjam and inam. The tenure remained, under British rule,
political ; and no distinction’ could be drawn id this respect between the inam
Iands and the saranjam. The whole estate -passed to the person whom thé
Government at its discretion, for political reasons, recognized as the grantee,
withous its being competent to any Coutt of law o questlon tne deciston of the
executive authority in the matter,

{R., 3¢ B. 329 (339)=12 Bom. L.R. 208=5 Ind. Cas. 965 ; 5 Bom.L.R. 982 (986).]

APPEAL from a judgment (28th April, 1887) of the Governor of
Bombay in Council, as an appellace Court under Regulation XXIX of 1827,
varyme a judgment (8th June, 1886) of the Court of the Agent for Sa.rdars
in the Deccan and Khandesh.

The plaintiff (now appellant) alieges himself to be the son of Shekh
Khan Mahomed ‘Waikar, deceased on 31st December, 1872, who was a
jaghirdar, and sardar of the second class on the list of the Agent for Sardars.
The defendant Shekh Ajmodin valad Abdul Rajak was the son of the
daughter of :the [432] brother, named Abdul Kadar, of the abovenamed
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sardar Abdul Kadar died in 1873, after taking his grandson as his

" adopted son.” The administrators of the estate, Rao Bahadur Gopal
Hari Deshmukh and Ganesh Dinkar Joshi, represented Ajmodin in the
earlier proceedings, and on his death this appeal was revived against the

COUNGIL other respondents abovenamed.

The prineipal question was whether the saramam and inams clmmed

17B. 331 as part of the inheritanes and property which had belonged to the deceased

(B.C.)=

Shekh Kban Mahomed were or were ot political tenures to which. the

20 I.A. 50~ succession could be dealt with by the Government only, at its discretion,
8 Bar, P.C.J. apart from any jurisdiction of the Civil Courts.

52=17
Ind. Jur.
100,

In the last century, when the family to which Shekh Khan Mahomed
 Waikar belonged was represented by Shekh Mira, then in the service of
the Raja of Satara, grants of inam, mokasa and sarabjam were made
to Shekh Mira, comprising villages in Satara, Poona, and Khandesh;
and with some of these the estates now claimed were identical. The
grants were continued by the Maratha ruler to Shekh Mira's adopted
son, who was succeeded by his son Shekh Mira II in 1785. After the
hostilities of 1818 had ended; the treaty of 25th September 1819 guaran-
teed the possession of the latter, and be, besides, was one of the jaghir-
dars with whom an engagement was separately made by the Goveroment
in 1820. He died i in'1828, leaving two sons, of whom the abovenamed
Shekh Khan Ma.bomed who died in 1872, was the elder, and Shekh
Abdul Kadar abovenamed, who died in 1873, was the younger. In.
December, 1836, Sultan. Sani, this appellant, was born, and from his birth
down to Shekh Khan Mabomed’s death in 1872 he was acknowledged by

~ Khan Mahomed to be his legitimate son. However, it was equally a fack
that in 1857 an offieial inquiry was held as to Sultan Sani’s birth, and it
was decided that he was noti the son of the Shekh, or of his wife, but was
a child substituted by arrangement when born, as he was, of one of ths
female servants of the house. This decision was accepted as correct by
the Governor in Council and Her Majesty’s Government, and it was, in
consequence, determined that Khan Mahomed’s saranjam [433] should
be resumed at his death, Shekh Khan Mahomed having died, the Govern-
ment on the 28rd October, 1873, ordered the Agent for Sardars to investi-
gate judicially, and after notice, whether Shekh Ajmodin was the legitimate
successor to the headship of the Waikar family, either by adopbion or
descent. The Agent reported that no custom of adoption among
Mahomedansg in the Deccan was proved, but that Abdul Kadar did,
" before his death in 1873, execute a document with intent that Shekh
A]modm should be his heir ; the Agent referred also to Shekh Mira’s having

‘adopted”” a son in 1740. The Government on the 27th March, 1874,

declared that there were sufficient reasons for recogmzmg Shekh Ajmodin
as the head of the family, to whom the saranjam should be continued.

7/ This was confirmed by the Secretary of State for India on the 18th
June, 1874. The inam portion of the family estate remained after:
Khan Mahomed’'s death in the hands of the Collector of Satara, who

. managed it; and as to it, the opinion of the ‘‘ Alienation Seftlement

Officer ” was called for. This he gave on the .6th QOctober, 1876, to
the effect that “the whole estate intact, having been restored uader:
the treaty of the 3rd July, 1820, was continuable as a guaranteed
estato to Shekh Ajmodin as the head of the family.,” = The Government
on the 6th November, 1876, resolved that this should be carried out.
The saranjam and inam estates were then made over to the defendant,:
to whom the administrators abovenamed made over the private proverty.
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“of the late Mahomed Khan. This wag reporfed tothe Government by the 1892
Collector of Satara on the Tth February, 1877. _ Nov. 19;
On the 8th September, 1884, a certificate under the 6th section of -
the Pensions’ Act, XXIIT of 1871, was granted by the Government, IBIVY
enabling the plaintiff to take the present proceedings, which he attempted COUNCIL:
t0 commence as a pauper on the 1st November, 1884; but on the 5th 11—8_431

June, 1885, he paid the Court fees, and the suit came on for hearing e
before the Agent for Sardars. The suit, valued at Rs. 3,75,870, was for (£.G)= )
the possession of {1) four pareels of inam land and two parcels of mirasi 20 I'A'Psg:‘
land in the taluka of Wai in the Satara district ; (2) the income of mokasa © sg';'_ e '
amals and saranjam in villages in different districts of the Decean and o
Khandesh; (3) of inam and mirasi lands in the distriet of [484} Khandesh, ImiiéoJur.

the reots of which had been withheld by order of the authcrities, from the
plaintiff : (4) of devashthan land. The property was described at length
in four schedules corresponding to the above. A declaration of right, an
injunction and mesoe profits were claimed by the plaintiff, as son and
heir, and also as devisee under a will of Khan Mahomed executed on 29th
September 1860, ,
The fact of the will was uadisputed : but the defence, in brief, was that
the plaintiff was not the son of Shekh Khan Mahomed. It was also
insisted that the Gevernment Regolution of 27th March, 1874, confirmed
. on18th June, 1874, as to the saranjam, and another Resolution of the 6th
November, 1876, as to the inam lands, had given the defendant a title of
which he could not be deprived by the order of any (livil Couri. The
igsues raised questions indicated by this defence.
The Agent for Sardars found on the evidence that the claimant was
“the only son of Khan Mahomed, and as such was entitled to sbare in
all 'his property in respeet of which the Court was competent to
pass any decree. This he considered it competent to do as to all the
property except the saranjams. These he held to be completely at the
disposition of the Government. As to the rest of the property, including
the inams, he decreed to the plaintiff that share of it to which the
Mahomedan law would have entitled him as only son.

Mesne profits were not allowed, cn the grouand that, the defendant's
possession having been given to him by the Government, he was not
in wrongful possession. Both parties appealed under Reg. XXIX of
1827, to the Governor in Council constituted by that law an sppellate
Court from that of the Agent. The Governor in Council was not saticfied
that the plaintiff was the legitimate son of Khan Mahomed, and the
decision of the Agent was reversed upon this point. The following is
the judgment so far as it is material to this report. After a statement of
the f?zcts, the Governor in Council continued thus :— ’

It follows that Sultan Sani is not entitled to succeed to any property
as heir. But Khan Mahomed executed a will in Sultan [235] Sani's
favour: and as he must be regarded as a stranger, this will, though made
without the consent of heirs, is valid to the extent of one-third of any
property of which Khan Mahomed, and not the Government, had the
disposal. : ,

*The great mass of the property which forms the subject of the suit
wag held by Khan Mahomed's ancestors under grants of old date, which
merged into a re-grant under the agreement concluded with Shekh Mira
Waikar, dated 3rd July, 1820, which will be found at p. 377 of the IV
Vol. of Aitchison’s Treaties (Ed. 1876). By this agreement the ‘jaghirs,
&e.,’ were restored to Shekh Mira, and the ‘Inam villages, watans, and
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other allowances ’ were continued to him.  Upon Khan Mahomed’s death;
the Government, in accordance with the decision already referred to,
resumed the jaghir or saranjam, and after a while regranted it to the
defendant, Ajmodin. There is no doubt whatever that the Government
had a perfect right to do this, and that its action cannot be questioned,
It is settled law that the Government may resume jaghirs or saranjamns
whenever it pleases, and that the Civil Court cannot question such action.
Even, therefore; if the resumption of a saranjam were wholly unjusti-
fiable, it would be none the less valid : but eertainly no resumption could
be more justifiable than one made as a punishment to the saranjamdar
for palming off upon Government a spurious son as his heir. This has
hardly been disputed; and the argument at the Bar has been mainly
directed to the question whether the resumption and regrant to Ajmodin

.of the inam, as distinguished from the saranjam, can be upheld as an act

legally within the competency of Government, Now, if certainly appears
from the old sanads that the inams were originally held on a somewhat
different tenure from the saranjam. They seem to bhave been granted for
maintenance and as a reward for past service, rather than on condition
of future service. ' The same distinction may perbaps have been intended,
though- it is not very clear, in the agesment of the 3rd July, 1820.
It is also evident that, after it had been determined to resume the
saranjam, Government did not for some time contemplate a resumption
of the inam, but rather intended that all claims to the inam should be
‘adjudicated on in the usual courss by the [436] Civil Court. Bub in
1876 Government finally determined to resume the inam, and regrant it
t0 Ajmodin: and the quession is,  not whether this determination was
consistent with the advice of all its officers, or with its own previous views
and opinions, but whether its acfion was within the powers vested in it by
law. Now, looking to the provicions of sch. B, Rule 10 of Act XI of
1852, to s. 1,cl. 2, and s. 16 of Bombay Act IT of 1863, and tos. 2,
cl. 2and 8. 32 of Bombav Act VII of 1863, it must, in the opinion of -
the Governor in Council, be held that Government has the power to
resumse, on political considerations, any property which is held on political

“tenure : and that it is for Governmant to determine, in every instance,

whether the tenure is political. This being so, the question is whether
Government did, in 1876, resume the inams of the Waikar family on the
ground that thev were held on political tenure. Now, the decision of
Government is ocontained in its Rosolution No. 6836 -of the 6th
November, 1876, which in its preamble sets forth a memorandum of the
Alienation Settlement Officer, containing his opinion that ‘as Government
have sanctioned the adoption’ (i.e. of Ajmodin) ‘ the whole estate, intact,
saranjam and inam, as restored after the war under the treaty of 3rd July,
1820, is continuable as a guaranteed estate to the adopted son as the head
of the family, and should be entered in the acecounts accordingly, the same
as all other treaty estates of mixed saranjam and inam ; “:and then the
Resolution is passed in the following terms:— The suggsstions of the -
Alienation Settlement Officer are approved, and should be carried out.’
So that Government adopted the view of the Alienation Settlement Officer,
and that view clearly was that, under the terms of the treaty of 1820, and
other similar treaties, a mixed estate of saranjam and inam is all held on
the same political tenure, and ought to pass intact to the person whom
Government may recognize as the head of the family. This view may.
have been right or wrong, (and looking to the terms of the treaty -of Srd
July, 1820, the Governor in Council would find it difficult to say thafit
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was wrong) ; but, at any rate, as it was adopted by Government as the 1892
ground of itg action, it does not appear open to any Courb to dispute it. ~~~ NOV.19. .

{337] “ Another ground on which the resumption and regrant of the pprrvy
inam may well be justified is that the agreement of 3rd July, 1820, under JOUNCIL
which the inam was held, cannot be construed as amounting to more than M
a grant to Shekh Mira for his own life. . It is true that in 1842 the saran- 17 B, 431
jam was by order of the Court of Directors made hereditary; but nothing (p.Cj=
was said about the inam. Ii seems to iollow that, if the inam was90 I.A. 50=
included in the order, then it was treated as saranjam and was included g Sar. P.C.J3.;
in the same incidents : while, if it was not included, then it has never been. 5217,
made hereditary, and Government had a perfect right to resume it. * In" [pq, Jur:
either case Ajmodin’s title is unassailable. It follows that all claims made 100,
in this and the companion suits to a share in the saranjam and inam
esbates granted under the agreement of the 3rd Julv, 1820, must . be
disallowed.”’

The Governor in Council then considered the claim to the
private properiy of Kban Mahomed; holding that, as to a portion
of it, limitation barred the presens suit. The following relates to
what was awarded, the property being considered in two classes, via.
(1) that which was in possession of Khan Mahomed, or held in trust
for him, at the date of his death, and (2)that to which he was
‘entitled by mherltance on the death of Abdul Kadar. The judgment
continued thus :—"‘ There are thres schedules marked A, B, and C annexed
to the plaint., The property contained in sch, A is in the posses- -
sion of the defendant, and the plaintiff sues to recover possession. Up to
1876 this property (other than the saranjaw) was held under attachment
by Government for the benefit of Khan Mahomed’s and Abdul Kadar’s
creditors, and eventually of their heirs. There was no adverse possession
until the property was handed over to the defendant in 1876, and the
snit is well within twelve years from that date. But.the claim to the
. property mentioned in scbs. B and C, appears to be of a different nature,
and to come under a different rule of limitation. The properby. mentionad
in sch, B is stated in the plaint to be not in the possession of the defend- -
ant, but of third parties, and whab is asked for is an injunction to the
defendant not to obstruet the plamtlff in recovermg the propertv from
such third partles. The property in sch. [488] C is declared in the
plamt to be in the possession of the plaintiff himself;and what is asked
for is a declaration that the defendant has no tuble to such properby.
The suit then, as regards the properties set forth in schs. B and C, is one
simply for an injunction and declaration ; and the Governor in Counecil
can find no sufficient authority for holding that a longer period of limita-
tion than six years is aliowed for such a suit. It appears to be a claim
for which no other period is provided.in seh. II of the Limitation Act
(XV of 1877), and therefore to fall within art. 120. In this view, the
suit in -regard to the properties included in schs. B and Cis barred, as
againgt the present defendant, whatever mayv be the case as regards third
parties, who may be in possession of any portion of the proverty : for it is
admitted that the cause of action, go far as the injunction and declaratjon
are asked for, arcse in 1876.

" Confining bis attention, therefore, to sch. A, the Governor in Councll
ﬁnds thab -Sultan Sani is entitled under the will to one-third of any private
properby belongmg to Kban, Mahomed, . while . Rahlmunlssa, as. helr, takes
the remammg fwo-thirds,”) ool oL o S AT
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An order as to each portlon of the property separa.tely elaimed con-:
cluded the judgment. ;
On this appeal, preferred as provided for in the Reg XXIX of 1827
Mr. R. V. Doyne, for the anpella.nt argued that the Agent for Sarda,rs,'
in the first instance, was wrong in dismissing the claim to the saranjam,
whbile his decision bad been right as to the inams, and as o the rest of
the property which he decreed to the plaintiff. The ]udgment of the
Governor in Council erred both as to the saranjam and the inams, which
should have been held to be hereditary in the family of the late Shekh
Mahomed Khan, and not liakle to resumption on hig death. The saran--
jam, although originally an estata resumable on the death of the
holder by the ruling power which granted it, had subsequently been
rendered an estate hereditary in the family.. The effect of the guarantee
of the British Government in the ftreaty of 1819 and of the agreement,
‘ fixing terms,” with the Waikar [439] jaghirdar in 1820, had been to
confirm the title. The saranjam had not remained subject to its original
conditions. It had passed from father to son for three generations. He
referred to the Sa.tara, Treatv, No. II, of 25th September, 1819, in
Vol. VI of Aitehison’s ** Treaties, Engagements and Sanads,” (edmon
of 1864), guarantesing in art. 7 the possession of the ]agmrda.rs; also
to the terms fixed for Shekh Mira Waikar, as one of the Satara jaghirdars,
who was ancestor of Kbhan-Mahomed, in the agreement of 3rd July, 1820,
Vol. VI, (Fd. 1864}, p. 78. If the words of the treaty had beea conclu-
sive ‘that the saranjam was not hereditary, there would have been no’
ground for the present contention; but they were not, and they were’
consistent with what bad aftetwards taken place by way of rendering
the estate continuous and hereditary in the family of the jaghirdar.
Reference’ was made to passages in the last chapter of Grant Duff’'s’
History of the Mahrattas ; and to correspondence in the years 1834—
1842, inclusive, between the Bombay Governmenst and the Courf of
Dircetors, as_to the hereditary character of this tenure. According to
thig, it appeared to have been ordered, as between the Court and the
Government, that the saranjam should be considered hereditary by the
latter. However, nevertheless, on the 5th April, 1860, the Govern-
ment Resolution was that even if Khan Mahomed should leave a legiti-
mate son, the saranjam would not be continued to the latter. It was
submitted that even if this had not been founded on mere error in the’
conclusion that Shekh Sultan Sani was not the son of Khan Mahomed,
this Resolution, and all the subsequent proceedings in derogation of that
son's right of succession, were beyond the scope of the executive power.
The appellant’s case was that in 1873 the Governmen$ had not retained,
and did not possess, authority to alter the right of succession to either’
the saranjam, or the inam estates,” which had then become fixed to
descend to the elder son, in'consequence of the repeated achs of recognition
of the sucecession in the family of Khan Mahomed. ~Buat the appellant’s
case was stronver, as regarded the inams, which had bsen resumed, than
as to the saranjam ; the former was a reward for pa.st gervices, the laster
involved originally, the support of troops for service. The agreement
of 1820 referred expressly {420] to inams viz., bo inam villages, watans,
and other allowances; and the inams were nob and could not lawfully
have been, comprised in the resolution of &th April, 1860, as they had
then become fixed to deseend to the Sardar’s heir, and were subject £Q
his testamentary power, within the rules of law. Nor had the Govern-
ment the power to effect what the resolution of 27th March 1874; bhad
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been treated as effecting, the recognition of the respondent Ajmodin 1892
as the person to whom the saranjam and the inams should be NOV.19.
continued ; and in .taking possession of the latter, as .the Collector —
had. done,: he had acted - without due warrant, these estates being Pr1
subject to’ the law of inheritance, and. the: righis of the appellant COUNOIL.
subsisting. Reference was made to Ramchandra Maniri v. Venkatrao B. 431
Mantri (1) ; Gulabdas Jugiivandas v. The -Collector of Surat (2); 11 B.
Premshankar Raghunathyi v. The Government of Bombay (8) ; Dosibas (P ‘c')=__\
v. Ishvardas Jagjivandas (4); The Inam Aecs, XI 0f1852; Bombay Acts 20 LK. Sg;
II and VII of 1863 ; The Pensions Act, XXIII of 1871, s. 4. Upon® 885! 1’1-7- y
the question of the appellant’s birth the evidence supported the 52"'] _
finding of the first Court that the appsellant was the son of Khan Mahomed. Ind. Jur;
The inquiry in 1857 was one in the Revenue Department ; and the etfect 100, .
of a judgment could not be attributed to ib.. Reference was madse to ss. 40
—44 of the Indian Evidencs Act, 1872, relating to prior judgments, when
velevant, and to Naranji Bhikhabhas v. Dipa Umed (5) and Gujju Lall v.
Fatteh Lall (6). Tffect was to be given to the presumption of Mahomedan
"law as to legitimacy of birth, on which point Ashruf ud Dowla Ahmed
Hossein v. Hyder Hossein Khan (7}, Mahammad Azmat Ali Khan v. Lalli
Begum (8) were referred to. The judgment of the firss Court should be
restored, and the appellant should obtain the declaration of legitimacy
claimed, and of his title to the saranjam and inams.

Mr. B. B. Finlay, Q. C., and Mr. J. D. Mayne, for the respondent :—
[4417 The principal points in their argument were the following. The
appellany’s titie, both to the saranjam and o the inams, was derived,
according to his claim, from grants to his alleged ancestors by the former
ruling power, and the recognition by the present one. = His title, in short,
depended on the effect of the treaty of 1819, and the engagement of 1820,
amounting to a grant to him ; and this was his title as to both kinds of
astate, the saranjam and the inams. Neither the treaty, nor the agree-
mens, on the point as to what guantity of estate they conferred, were
subject to the inberpretation of the Civil Courts. Thev were to be
oconstrued by the Government, which had . nob recogniz:d that they
conferred anybhing more than a life tenure in either the saranjams or
tho inams. - Both these estates were of apolitical character, and the
Ssuccession to. them was at the discretion of the (Government to ba
allowed or not. Although the grantee’s son had succesded at. his death,
as in the case of Khan Mahomed in 1827, that was not by any legal
right of inheritance, but because the Government, on account of his birth,
and for political reasons, allowed him to succesd. The Government,
_ -after the wai, parcelled out the tenures on the understanding that exxstmg
nght;s, with regard to Maratha custom, should be observed, and the raj
was disposed of on the same terms. To the Raja of Satara the raj was
granted, conditionally on his respecting the titles of the jaghirdars, to
whom their titles were guaranteed, but only to the extent of their then
prevailing rights. The result was that the saranjams and the inams
were afterwards held, as they had been before 1820, by holders, who
held them as tenures personal and milifary, as these tenures had been
in their origin, The terures were ior life only. Saranjams by custom
were ab the disposal of the ruling. power, and the particular estate in this
case was held on a political tenure, a term used in reference to such

¢+ (1) 6 B. 599, (2) 6 1. A. 54=3 B. 186, (3)8BHOR(AGJ}195
(4) 181, A. 22=15 B, 292 {5) 3B.3, -
(6) 6 €. 171, (1) 1LM. L A, 94, (8) 91. A, 8=8 C. 422,
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estates and appearing in the acts of the legislature, as in 1863. The

inams now claimed were, in effect, granted by the Government, on the
same principle, and were held for life only. Although the correspondence
of 1834—1842 took place, no alteration was made in the tenure of Khan
Mahomed, of his saranjam and inam estates. As to the evidence about
the claimant’s birth, the appellate Court was [432] right in its conclusion
that he had not made out his .title as son and heir to Khan Mahomed ;
and was right in permitting his claim to rest only on the will of his alleged
father as to the property that could be so disposed of. The right of the
Government to deal with the other estates, the inam as well as saranjam,
which in this case had been mixed together in the Maratha grants, was
recognized by legislation ; and the term “ political tenure *’ used by it, was
applicable here.
; Reference was ma,de to Acb XT of 1852, ss. 10 and 11 of sch. B,
Bombay Acts IT and VII of 1863 and to Gulabdas Jugjivandas v. The
Collector of Surat (1), Dosibai v. Ishvardas Jagjwandas (2), Madhavrav
Manohar v. Atmaram Kesha (3). ,
Mr. B. V. Doyne, replied :—The defendant-respondent having died
before the delivery of judgment, an order was made that the appeal should
be revived against the respondents above named.

 JUDGMENT.

. Their Lordships’ judgment was given on the 19th November, 1892, by
LoRD HANNEN —The plaintiff, Sultan Sani; claims to be the son

of Shekh Khan Mahomed;, who died on the 81st December, 1872, and
as such son to be entitled to certain properties alleged to have been held
by Khan Mahomed, by a tenure known as saranjam, and certain ofher
properties alleged to have been held by a tenure known as inam. The
mnature of these tenures will be, considered presently. The plaintiff also
claimed the property as devised to him under the will of Khan Mahomed.
The suit was one in the Court of the Agent for Sardars, a tribunal
created in 1827 (Bombay Regulation XXIX of 1827) for the trial of suits

" against certain Decean Sardars, an appeal being glven to the Governor in

Council of Bombay, and from him to the Queen in Couneil.

In this suit the plaintiff sought to recover possession from the

defendant Ajmodin (the predecessor of the present respondents) of the
saranjam and inam lands of which (as the plalntnff [3338] alleged) the
defendant had been put into wrongful possession by the Bombay Govern-
ment after the death of Khan Mahomed.
‘ In answer to this suit it was contended by the defendant that the
plaintiff was not the son of Khan Mahomed; and, seecondly, that the
tenure of the lands claimed was such that the Government was entitled,
on the death of Khan Ma,homed to resume them and assign them to whom
it pleased. :

The title of the mamtlff under the will of Khan Mahomed was not
disputed as to the property of the testator over whlch the Government
had not such a disposing power.

The Agent for Sardars held (8th June 1886) tbat the plamtxff is the
son of Khan Mahomed, bub tnab the saranjams were completely at the
dlsposal of the Government.  As to the other lands, which he distinguished
as inam, he held that the pla.mtlﬁ was entitled under the Mahomedan
law to recover as only son of the hestator

(1) 6. A, 54=3B. 186, « (2)18L.A. 22=15B.222.  (3) 15 B. 519,
288 '



1X.] SHEKH SULTAN: SANI v, SHEKH. AJMODIN-. 17 Bom. 445

On appeal to the Governor in Council, His Excellency in Council held 1892
that  the plaintiff was not the son of Khan Mahomed, and that thé Nov.19,
Government had power not only to resume the saranjam, but also the -

socalled inam propery, and to assign them to whom it pleased. PRIVY‘)
From this decxswn the present appeal is brought to Her Majesty in COUNoOIL,
Couneil.

The Agent for Sardars and the Governor in Council bave both held 1(;% )4:‘

that the saranjam lands were of such a fenure that the Government was pqp x ‘5o
entitled to resume them and to re-grant them to whom it pleased. Their g Sar, P.C.J.

Lordshlps propose to consider this question in the first mstance . 52=17
*“ Saranjam ' is stated in Wilson’s Glossary to ba'an ass1gnment; of Ind. Jur.
Iands or their revenue by the State for the support of troops.” , 100,

* Mokasa,” a word which will be found in several of the documsnts
hereinafter referred o, appears t;o ha.ve a meaning nearly equivalent to
that of saranjam, Itis defined as" villages [434] or lands, or a share in
the rule over them, and revenue arising from them, granted on condition
of mxhtarv service or in inam.’

“ Inami ” is stated by Wilson to mean ‘" grants of land held rent-free,
and in hereditary and perpetual occupation.”

The history of the property to which this suit relates is as follows :—

In 1708, one Shekh Meeran (or Mira) was in the service of the Raja
of Satara. For assistance rendered to the Raja ‘‘ he received the inam .
village of Pasarni, a pension of Rs. 1,800 monthly, and was raised to the
rank of a commander of 60 horses, for the maintenance of which he held
mokaga amals (meaning * share of revenue ’} to the amount of Rs. 40,000.
The pension ceased with the first Shekh Meeran, and the mokasa has since’
fallen off to about Rs. 18,000, which, with Pasarni, is still enjoyed for(
the performa.nce of service to the Raja of Satara with 10 horsemen.”
This is given on the authority of Lieutenant-Colonel *Briggs, formerly
resident at Satara. The date does not appear. The property thus granted’
was situated in the districts of Satara, Poona, and Khandesh.

The earliest document relating to the property is of the date of 1709,
AD. This document is hea.ded, * Body of horse under the eontrol of the:
State ” and it runs thus :—" Body (of horse under) Shekh Mira; Sara.njam,'
total as in last year {as per) mandatory letters ; "’ and it mcludes nine
mokasa villages and the inam village of Pasarni, .-

The next document ig dated: 1715, A.D., ‘and is also headed * Body
of horse under the control of the State, Body (of horse) Shekh Mira,”
and is as follows:—" The letter of command, dated 18th  moon Saval
(regarding) the village of Pasarni, Samat Haveli, Prant Wai.. A deed: of
inam was formerly given .about.the grant ofthis viillage as inam to tbe,,
aforenamed person, together with all rights and cesses, the present and:
 future taxes and together witk Sardes'hmukhi The deed. ha.vmg been _
burnt, new deeds have been prepared and glven

In 1718, A.D., a document headed, * Sara.n]a.m for the body of horse
under the control of the State . . . in the.charge [445] of Shekh:
Mu‘a,” includes and comprises ‘' village ‘of Pasarni, inam village,”"" also
“inam lands in Kasba Wai (called) Ka.tban, the place of resxdence of the
aforenamed person, are granted in inam.” - Y

Katban appears to have-been-granted to Shekh era, (date uncertam,
qu. 1715), * to him and his son; grandson, &e., from generation fo genera-
tion.” . . N R ¢ . ,
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- The grant of Pasarni was confirmed in 1752 by the mother of the
then Raja of Satara to Shekh Kban Mahomed I, the son of Shekh Mira;
in the same terms. ,

" In a document described as the Peshwa’s dlary of 1763, A.D., itis
recorded . that ** Mokasa villages, &c., have. been continued by the
Government from former times to Shekh Khan Mahomed in the service
of Government. They are in the same manner confirmed.”

Amongst the properties enumerated are ‘ the whole village of Pasarm,
Samat Haveli, Prant Wal together with the deshmukhl and sardeshmuki
(rlghts) being inam,’

In 1785, A.D., in the dlary of the Peshwa is reglstered ‘the ganad
for contmumg the saranjam to Shekh Mira Waikar,” i.e., Mira IT, and the
saranjam is thus described,— ‘A saranjam (consrstmg) of amal (shares of
revenue) of mahals and of single villages, as also inam villages and lands,
were continued from former times to Shekh Khan Mahomed Walad Shekh
Mira for the support of troops. He having died, the saranjam and inam
villages and lands have as before besn confirmed upon his son Shekh Mira
for the support of troops.” Then follows an enumeration of the properties,
which includes the mokasa lands and inam villages and lands, amongst
these latter being the whole village of Pasarni, Samat Haveli, Prant Wai.
.. Jtis to be observed that this document clearly 1ncludes the inam
v:Ha.ges and lands Wxth the moka.sa, as parts of one sa.ran]am for the support
of troops.

‘When the power of the Peshwa. was overthrown, Shekh Mira II was
in possession of this saranjam. ‘A portion of the congquered territory was
placed under the Government of the [446] Raja of Satara (1), with ‘whom
4 treaty 'was enfered.into on the 25th September, 1819, by which it was
provided that the possessions of the jaghirdars within the Raja’s territory
were to be under the guarantee of the British Government, which engaged
to secure ths performance of the servme due to the Raja according to
estabhshed custom.”

Separate agreements were entered into with several jaghirdars of

" whom Shekh Mira II was one. The agreement with Shekh era. II,

which was made-on the 3rd July, 1820, thus commences (2) :— These
jaghirs, &e., were formerly held by you ag a personal and military jaghir ;
but havmg come into the possession of the British Government along with
the rest of the country, they are now restored, in consideration of the
antiguity and respectablhty of the famlly, to be held as formerly in personal
and - milibary jaghirs.”

" ‘The Tth article stlpulates that * without orders from Government no
extra troops are to be levied, and none assembled for the j purpose of making
war on any one.: In matters of family disputes concerning relationship
and such liks, no appeal to armg ecan be permitted, but the case is to be
represented to the Agent of the British Government, who will communi-

_cate with -the Government «of HIS nghness, and whatever de01s1on is

given must be reckoned binding, ”’ :
, This agreement does not specify the ]aghlrs to thch it rela.tes The
5th artlcle is ag follows :(— + =

* Whatever inam villages, Watans, and other allowe.nces have hither-
to belonged ‘to Shekbh Mira Waikar within the territories of the British
Government or of His Highness shall be: continued; and whatever items

(1) Aitchison, Vol.‘ {V'I,. edition of '1864, No, 2, Articles 1 and 7,
(2) Aitchison, Vol, VI, edition of 1864, p. 78.
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< .
-of revenus belonging to His Highness's Government; may be wzbhm the 1892
4aghir shall be continued to be paid.” ) . . Nov. 19

There are no words in this agreement having reference to the descend- PRIVY
ants of Shekh '\Ilra., and it distinetly states that the jaghirs are to be RIVY
‘held “ as formerly in personal and military jaghirs.” This agreement COUNCH‘-
aust be regarded as the root of the title (whabever it may be) which was 17 B 331
required by Shekh Mira II. (P.C.)=

[447] With regard to the expression contained in some of the sanads 90 LA, 50=
ipreviously cited of the graut being to the person named, “his son, grand- g gap. p.G.J,
_ son, &ec., from generation to generation,” it has been observed by many ge=17
writers of authority on this subject that they do not, as might be supposed, 1uq, Jar.
Ampart a fixed hereditary tenure. Colonel Etheridge, in his preface to the 100.
‘narrative of the Bombay Inam Commission, quotes the language of Sir
Thomas Munro in a minute of the 15th l\Iarch 1822, in whlch he states
that the ' terms in such documents (sanads) ‘ for ever; ‘from generation
$o generation,’ or in Hindu grants, * while the sun and moon endure,’ ate
mere forms of expression, and were never supposed either by the donor or
receiver to zonvey the durability which they imply, or any beyond: the
will of the suvereign; *’ and in a subsequent minute of the 16th January,

1823, Sir Thomas Munro shows that while the seizure of private property
by tbe native princes would have been considered unjust by the country,
jaghir grants were not regarded by the peopie in the light of private pro-
perty. (Etheridge, p. 14.)

) Their Liordships entertain no doubt that the engagements entered
qnto by the English Government with the Raja of Satara and with
the several jaghirdars did not impart any greater fixity of tenure than
had been previously enjoyed by those jaghirdars under the native rulers;
‘and that their jaghirs were liable to resumption af the will of the
«(Governmens, although from reasons of political expediency the English
a.uthorltles would not be disposed to add to the disturbance and confusion
attending a conquest, by dispossessing the holders of property to any
.greater extent than was necessary for safety.

"Thus, on the death of Shekh Mira II, in 1827, the saranjam, which
the had enjoyed, was continued to his son Shekh Khan Mahomed II,
‘but the character of his tenure was digtinctly stated in the document
by which possession was given to him: " Your father Shekh  Mira
‘Waikar died this year, and the saranjam in his possession was there-
aupon placed under attachment by Government. A petition having
mow been submitted by you, it has been decided to continue the saranjam
to you as before for service o be rendered by you. The attachment has
‘[448] therefore been removed, and . -. . this sanad has been issued to
you. The amount which is always paid from the Government Treasury on .
account of the mokasa, which forms part of the saranjam, shall therefore
continue to be paid to you. As regards the alienated lands, you should
take them back in yvour possession and enjoy them in accordance with
spast usage, and in aceordance with the agreement passed by you to Govern-
ment you must consinue to honestly and faithfully perform the service.”
‘This last elause apparently relaties to.lands which had been alienated by
Shekh Mira 11, but which, as the Governmenb pointed out, he had no rzghi;
to do.

These were the terms on which Shekh Khan Mahomed II acqulred
rthe position of jaghirdar under the Raja of Satara. He acceptedthat position
.a8 the gift of the Br1b1sh Government, which had decided to continue the
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1892  gsaranjam to him. : In this document there is no reference to the descend-
“'NOV. 13, ants of Khan Mahomed, and the grant is- made for service to be rendered
y by him, and is in its terms personal.

Privy One of the questions to be determined in hhls case is whether, on the

COUNCID .death of Khan Mahomed, the Government had or had not the same power
" B 431 of deciding to whom if wot_lld grant thle saranjam, which it had exercised
®. c’.’_ on t_he death of the previous holder in favour of Khan Mahomed. In
20 LA, 50= making that grant the Government was no doubt influenced by the fact
6 Sar. P.C.J that Khan Mahomed was the son of the: prev1ous jaghirdar, and that. it
" was politically expedxent to continue the possession of the saranjam in the

,hf: Jﬁ 'same family, but there is nothing to show that the Government recognized
1'00 ' ‘any right of succession in tho son; the language of the grants in the cases

both of Shekh Mira II and Shekh Khan Mahomed II points -in the
opposme direction, The prachce of regranting jaghirs to the sons of preced-
ing jaghirdars naturally had the effact of leading sons to expect to succeed
their fathers, and when this practice was long continued i in-one family the
.original character of the holding became obscured. This process has been
commented on by many writers on the subjeet of India. In the Honour-
able Mountstuart Elphinstone’s History of India, it is said (5th ed.,
‘p. 82): ** Notwithstanding all [449] these precautions, the usual conse-
quences of such grants (jaghir) did not fail to appear. The lands had
Airom the first had a tendency to become hereditary, and the control of
the Government always grew weaker in proportion to the time thab
had elapsed from the first assignment. The original prlnclple of the
grant however, was “never lost sight of, and the necess1t;y of nbserv-
ing its conditions  was never denied.” In ‘the presenb instance there
was but the one re-grant to Khan Mahomed since the original grant
“to Shekh Mira, and in that re-grant the character of the holdmg as
‘saranjam’ (or jaghir) derived from the decision of the Government in the
applicant’s favour was expressly stated.

In 1834 an inquiry arose as to the tenure of certain jaghirs in
Khandesh, and as to that of Shekh Mira. Mr. Warden, the Deputy
Agent, writing to Mr. Saville Marriott on the 3rd January, 1834, says
(Rec., p. 212),—" Shekh Mira Waikar was a Satara feudatory chief,
serving the Raja with a few horse, and holding a saranjam for his life in
Khandesh. I have referred to his sanad or title-deed, and find that his
estate was clearly -a life' grant, the customary provision for the continu-
‘ance of it by inheritance to be found in the sanads of all hereditary
saranjamdars being omitted, and the usual form of life grants adopted.”

‘What document Mr. Warden refers to does not appear; possibly 1#
was the sanad of 1785.

In the course’ of the inguiry arlsmg out of Mr. Warden’s report,
Mr. Elphinstone, who had been engaged in the settlement of the Deccan
in 1818-19, was referred to by the Court of Dlrecbors for his advice, and -

" he, in theyasar 1838, recommended that all jaghirs * gra.nted by the Mogul
Fmperor or the Rajas of Satara should be hereditary in the fullest
'sense of the wor&*” and” with ‘regard to Shekh Mira he stated that his
impression was ‘"' that Shekh Mira's ancestor commanded a Mogul fort
ab the time of the first conquest by the Marathas, and surrendered on
torms, one-of which was the receipt of a hereditary jaghir. - If ‘this
be so we ean have no right to resume his lands unless we can annul
the agreements of former Governments;’ and he [450] added’ that a
reference to 'his Secreuary 8 llst of ]a.ghlrdars, prenared in- 1818 19 would
settle!the: question: ©
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Upon.reference to this'list (fransmitted 25th October, 1819), which 1892
is headed, ' Mr. Elphinstone’s list of saranjams,” Shekh Mira’s name  Nov.19.
appears. He is there stated to belong to the class of Sardars or great -
-chiefs, It is stated that he made his submission on the .28th March, . Privy
having left the Peshwa at least a month before that he is an old]aghxrdar COUNCIL..
of the Shahu Raja, and under the heading * Decision  is written: *‘ To P

have all his jaghirs except those in:the Nizam's country on account of his® 1(;%- )421
-early submission and anclenﬁ family.,” And under the headmg ‘ For 90 I A 50

what period recommended ' is written ** Hereditary.” 6 Sae. P.G.J..

1t has been seen, however, that this recommendation: was not acted gg_47
upon ab the time, and that the granb, which was in fact made to Shekh 144, gup,
Mira, did not contain any language importing that the grant was of an 100, .
hereditary jaghir.

In consequencs of. the a.dv1ce of Mr. Elpbinstone the Court of
Dlrecbors, in a Degpatch of the 26th October, 1842, directed that all jaghirs

‘Olass I of Mr. Mill’s list, which bears date anterior to 1751, be, as
Mr. Elphinstone recommends, hereditary in the fuliest sense of the word,
together with those of which the dafes are unknown, but which are’
known to be ancient. The latter class, though small, includes the three
resumed jaghirs of Shekh Mira, Sumsher Bahadur, and Eshwant Rao
Dabhary. The first of these, already restored to the son of tihe last: holder,
but for life only, must be considered hereditary.”

- It is to be observed with regard to this direction that if recognizes
that the jaghz’rs of Shekh Mira have been restored to the son of the last
holder (that is, to Shekh Khan Mahomed II, son of Shekh Mira ITj, bub
for life only, and that the time for taking any action with reference to
the ‘succession would not arise in the ordinary eourse of things until the
death of Khan Mahomed. No fresh grant was made to Kban Mahomed,
and his rights must depend upon fhat grant, which bad in fact been made
to him on the death of his father. It remained for the Governmend,
when the necessmy should arise, to determine to [451] whom it ghould
re-granb, of in ‘whom it should recocmze, a right’ of successuon to the
jaghirs then possessed by Khan Mabomed.

This was the state of things down to 1857, when 6ne Sbaikh Sultan
Inamdar presented a petition to the Assistant.Inam Comrnissioner ab
Satara complaining that, although he and others shared in the inams. held
by the family of ‘Khan Mahomed, their names were purposely omitted by
him (Khan Mahomed) in a genealoglcal table, which he produced before
the Mamlatdar of Wai in a certain inquiry affecting those’ ghares, while a
gon of one Mamk Dewtia was menfioned in it ag hig (Kha,n Mahomed 8)
on.

This petmon was forwarded fo the Maglstla'ce of Sahara, who directed
an inquiry into tha charge thus made agamsh Khan Ma.bomed of putting
forward the child of anofher man as his own. .

This inquiry was conducted by the First Asslsbfmnh Maglstra.te,
Tieutenant Sandford (afterwards Sir Herbert Sandford), whom the Gover-
nor in Council describes as-a Magistrate of great experience and intimate
knowledge of the people and politics of Satara. With him was. associated,
in the inquiry, Gopalrao Hurry, of whom the Governor says that he was
an officer held in high estimation, who was’ a.fterwa.rds ralsed to several
1mport;a.nt judicial posts. . . S
' This inquiry appears to bave been a prehmmary mvestxga.tmn w1th 2
wisw o considering the expediency of - institubing ;criminal proceedmg‘;
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against Khan ‘Mahomed and those supposed to have assmted hlm in
putting forward a supposititious child as his own.

The inquiry was conducted in a judicial manner, the witnesses were
examined on oath, and Khan Mahomed was offered the opportunity of’
cross-examining the witnesses who deposed against him, and he produced
many witnesses in his defance.

In the result Lieutenant Sandford and Gopalrao Hurry concurred in
reporting that the charge had been established, and that the child put
forward by Khan Mahomed as his son, namely, the present plaintiff, was-
not big child, but the child of Manik,

- [a52] The report of Lieutenant Sandford and the evidence taken by
bim were transmitted by the Magistrate of Satara to Mr. Ellis, described:
a8 the Acting Revenue Commissioner for Al‘enablons, and were by him
forwarded to the Government at Bombay. Mr. Ellis coneuried in the-
view of Lieutenant Sandford, and he deprecated putting Khan Mahomed
and the others concerned on their trial, and for’ reasons which he gave he-
did not recommend the confiscation of his saranjam, but suggested:
that the name of Khan Mahomed be struck off the list of Sardars,.
ard that he be deprived of all the honorary privileges enjoyed by
persons of his rank, the only exception in his favour being the’ retention
of the arrangement then in force, whereby a portion of his saranjam was:
assigned to his creditors and the balance allowed to him for subsistence.:
In a subsequent letter of Mr. Eilis to the Secretary to - Governments,
dated the 16th April, 1858, he suggested that the Government should:
declare that even if Khan Mahomed * should leave a legitimate son, the
saranjam will not be continued to him.” This recommendation was
ultimately, on the 5th April, 1860, adopted by the Government and
communicated in a letter of that date to the Revenue Commissioner for
Alienations, Captuin T. A. Cowper. This resolution was communicated
to Khan Ma.bomed, who thereupon, on the 22nd October, 1860, petitionsd.
the Goverpor in Council to review the proceeding.

The petition was referred to Mr. Inverarity, the Collector at Satara,.
who on the 21st March, 1861, reporbed that he was not of opinion thab
Khan Mahomed had succeeded in shaking the validity of the evidence
which had been brought forward, and that he did not recommend that
a fresh inquiry be granted. And on the 8th April, 1861, Mr. Forbes,
the Acting Secrefary to the Government, informed Mr. Inverarity that,
on a review of all the circumstances of this case, His Ezcellency the
Governor in Council was of opinion that no reasons had been advanced:
by Khan Mahomed which would justify the grant of a iresh inquiry, and
that the decision which he appealed against must, therefore, be regarded ag
final. Commumcatlon to this effect was directed to be made to Kbhan
Mahomed.

-13453] In 1863 Khan Mahomed again appealed to the Governor in
Couneil, and his memorial was teferred to the Duke of Argyll, Secretary .
of State for India i in Council, who, on the 26th October, 1871, dechned«
to re-open the case.

Kban Mahomed died on the 31st December, 1872, 1t then became:
necessary to determine to whom his saranjam should be granted. Amongst
the candidates was Shekh Ajmodin, the present respondent, a ‘descend:
ant of Shekh Abdul Kban, the half-brother of Shekh Mahomed II,
This led to a Resolution by the Government, dated the 23rd October;
1873, “ that the Agent for Sardars should be’ requested to,investigate
judieially, and after due notice to all parties concerned whether Sheki
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Ajmodin is under Mahomedan law the legitimate successor to the head- 1892
ship of the family, either by adoption or descent,” ’ Nov. 19,
‘Baron Larpent, the Agent for Satara, in pursuance of the Resolution’ —_
of the-23rd October, 1873, proceeded to investigate judicially the ques- Privy .
\tions referred to bim after due notice to all parties concerned. Amongst the' COUNCIL.
~Parties who appeared before him was Sultan Khan Sani, claiming to be
" the son of Khan Mahomed, 17 B, 451
On tbe 28th November, 1873, Baron Larpent made his reporh The (E:C)=
im ortant passages are as follows :—* The fourth issneremains for declsion, 20 LK, 50="
viz) Is Ajmodin, under Mahomedan law, the legitimate successor to the 852 I;: e

headshlp of the famllv of Shaik Kban Mahomed? I think that there

can be no doubt he is not. . As I have already said, Shaik Khan Mahomed Ind. Jur,

left a\ daughber, and she has sons, and these sons are nearer the head
of the\family than the son of a daughter of Shaik Abdul Kadar.. The.
declsmn as to who should" be recognized by Government as head of this
family does not, in my opinion, rest on a.consideration of who may be
the next of kin o Shaik Khan Mahomed under Mahomedan law. - Govern-.
ment appears to me to have decided in their letter No. 1497, of 5th. April,
1860, that Shaik Khan Mabomed’s branch should forfe)t all right to
succeed to the estate. 'Paragraph 6 is as follows:— Shaik  Kban
Mahomed Vvﬂl not probably have another son of "his own loins, but the
Right Honourable the Governor in Council concurs with [454] Mr. Ellis
in considering that the Waikar should be told that, even if he have a son,
that son w111 not be allowed to succeed...... eereneeane The forfeiture was
imposed on accouns of the fraud practised by Shaik Khan Mahomed. His
name also was struck off the list of Sardars, and although subsequently hhe
name was re-entered, for certain reasons the order of forfeiture was not
rescinded. It appears to me, therefore, that any property; the succession
to which Government has power to regulate, should go to Shaik Abdul
Kadai's heir, Ajmodin, .both on the grounds of the former decision, and
because of the great wrongs which Khan Mahomed inflicted on hig
brother.” ”

On the 27th March, 1874, the Government confirmed Baron Larpent’s »

report in the following terms:—

. “Resolution.—The proceedings of the. Agent for Sardars are approved,
and for the reasons given by DBaron Larpent Shaik A]modln shonld be
recognized as the head of the family, to whom the saranjam should be con-:
tinued. To avoid disputes the allowances for maintenance of the widows
of the deceased Shaik Khan Mahomed and Shaik Abdunl Kadar, and of
any others who have a claim for maintenance on the estate, should be
settled by order of Governmenb after recelvmg the recommendablon of
the Agenti

‘The allowances now paid to Shaik Rakmodeen and to Rabimanbee,
under Government letter No 1293, of 28th Mareh, 1861 should be
continued.”

And on the 18th June, 1874, Lord Sahsbury, ag Secretary of State
| in Council, expressed the Government 8 approval of the above Resolution
in theae terms i — -

“In reply to the letber of your Excellencv 8 Governmenb in this
Department No. 17, of the 4th May, 1874, in which you report the death
of Khan Mahomed :Waikar, and the nomination by you of his kinsman
Ajmodin, a lineal descendant of the first British grantee, as the head of
the family, to whom the saranjam should be continued, ‘I have ‘to inform
you tha.b I see 1o objection- to this arrangement; ' Shaik Khan Mahomed’s
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fraud-in -endeavouring to obtain ths succession of a supposmtlous child
[455] ha.vmg been punlsbed by the exclusion of his own progeny from-
the succession, Her Majesty’s Government can only express their hope
that the branch of the fa.mllv now installed may prove itself worthy. of

OOUNOIL. your selectlon ”

118,331
(B.C)=

; In pursua.nce of these Resolutions the whole of thejaghir and i xnam
incomes were made over to Shekh Ajmodin, and the agent and the

20 1.A, 50— administrators of the estate which had beén taken iato the hands of the
6 8ar, P.G.J, Government, called on all. persons to acknowledge him as owner. On

52=17
Ind. Jur.
" 100,

the 6th October, 1876, Colonel Eftheridge, the Alienation Settlement
Oﬂicer. reported as follows :—

“He. (Colonel Etherldge) is of opinion that as Governmenb have
sanctioned the adoption, the whole estate intact, sara,n]a.m and inam, as
restored after the war, under the treaty of 3rd July, 1820, is continuable
as a guaranteed estate to the adopted son (Ajmodin) as the head of the
family, and shou]d be entered in the accounts accordmgly, the same ag all
other treaty estate of mixzed saranjam and inam.’

On the 6th November, 1876, Colonel Etheridge’s report was confirmed
by tha Government in the following Resolution :(—
*“The suggestions of the Alienation Settlement Officer are approved,
and should be carried out.”

. Thusit appears that the Government, on the death of hhan Ma.homed
resumed the saranjam ‘held by him, and re-granted it to Ajmodin, on the
ground that the Governmeit has the right to resume jaghirs. It is nob
to be supnosed that this right would be exercised capriciously; but,
assuming it to exist, it would not be competent for any Court to review
this decision of the Government on the ground that the reasons upon
which i proceeded were erroneous. This Board, therefors, does not feel
called upon to express any opinion upon the question whether the spurious
birth’ of Sultan Sani has been established, Their Lordships, however,
see no reason to doubt that the inquiry by Lieutenant Sandford was
conducted in a judicial manner, and that full opportunity was given fo
the accused lto cross-examine the witnesses called against him, and
to call witnesses in his favour.  [456] The good faith of Lieutenant
Sandford and his co-adjutor, Gopalrao Hurry, has not been called in
question, and fhe various ‘persons whose duty it has been o consider
the findings of those officials have arrived at the conclusion that there
was no ground to set aside those ﬁndmgs Their Lordships are of opinion
that the question to whom a saranjam or jaghir shall be granted upon
the death of its holder, is one which belongs exclusively to the Government,
to be determined upon political cons1deratlons, and that it is not within
the competency of any legal tribunal to review the decision which the
Government may pronounce. This prmclple is clearly expreseed not for
the first time, in‘ Bombay Aet VII 'of 1863, 8. 2, cl. 3, and is- recogmzed
in cases where the questlon has been raised, .

; Thus far as to the saranjams cla,lmed by the appellant.

" It has been contended that a different. quesmon arises with regard to
the inams. Their Lordshlps, however, are of opinion that no distinction can
be drawn between. the: inam and the other properby in question, ‘As has
been pointed out, the sanad of 1795 included. the inam :villages and lands
with the mokasa as parts of one saranjam for, the support of; troops. - The
effect of the treaty of ‘the 3rd July, 1820, was to- continue-to Shekh
Mira . the” wholeof the: property._lncludmg the inam, asa personal and
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wnilitary jaghir. - This was done by the Government on political considera- 1892
tioas, and the tenure thereby created was political. This was the view NOV.19
taken by the Government in 1876, when it adopted the report of the —
Alienation Settlement Officer, that *“ the whole estate intact, saranjam . PRIVY
and inam, as restored after the war under the treaty:of 3rd July, 1820, COUNCIL.
is continuable as a guaranteed estate to the adopted son” (Ajmodin) “as 4. 31
the head of the family,” : : ® C)o=
.. 'Their Lordships therefore concur in the opinion expressed by the 20 l. A 50 =
Governor in Council that a mixed estate of saranjam and inam Wwasg gap. P.C.J.
granted by, the treaty of July, 1820, to be held on the same political

, g ’ 52=17
fenure, and passed intact to the person whom the Government might Ind. Jar.
recognize as the head of the family, and that it is nob competens for any 100.

Court of law to dispute it. : . :
"~ [457] In this view of the case it is unnecessary to consider the

various other questions which have been discussed on the argument of
¢his appeal. : : ' , '
Their Liordships will humbly report to Her Majesty that the decision-

of the Governor in Council be affirmed. The appellant must pay the costs
-of the appeal.

Appeal dismissed.

Solicitors for the appellant :—Messrs, Blount, Lynch, and Petre.

Solicitors for the respondent:—Messrs. Burion, Yeates, Hart and
Burton, ’

;17 B. 457;0]11“&’5 S.C.C.R. 367.
: ) ORIGINAL CIVIL. )
, Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley.

" DaDA'BHOY DAJIBHOY BARIA (Plaintiff) v, PESTONII MERWANJI
BARUCHA (Defendant). [27th January, 1893.]

Contract—Consideration—Compromise of a bona fide claim a good consideration—Agree-

ment (o lend money on mortgage—Delay in completion of agreement—Subsequent

v agreement to pay interest from-a certain date—Consideration for such agreement—
" Right to rescind—Time of essence of contract~—Suit by lendsr against borrower.

On 31st August, 1891, the plaintiff agreed to lend the defendant Rs. 30,000 on

a mortgage. By the agreement the mortgagor (defendant) was to clear the

title, and the time fixed for completion of the agreement was eight days from its

-date. The mortgage was not completed within the stipulated time, in con-

sequence of the non-production of the title-desds by prior mortgagees, who were

to be paid off out of the money to be advanced by the plaintiffi. On the 9th

September, 1891, the plaintiffs solicitors wrote to the defendant reminding him,

that the time for completion had expired, and stating that the plaintiff would

" require interest to be paid on the money which he had with him lying-idle on,

- the defendant’s account, On the 24th September, 1891, the plaintiff formally

tendered the Rs. 80,000 so the defendant, but as no mortgage-deed was then

- ready for execution the money was nobt then paid,. The plaintifi was always
ready and willing to advance the money bub in consequence of the defendant’s

delay he insisted on interest being  paid from the 24th September, 1891. The

title-deeds were ultimately produced at the end of November or the beginning of

‘December, and on 7th December, 1891, the draft mortgage  was sent to the

 defendant for approval, It contained, a clause stipulating for payment of

“\ interest from 24th September, 1891, On the 9th [458] December, 1891, the

plaintiff had an interview with the defendant. The ‘two points then discussed

* Sma]l Cause Court Suit No, 259 —17662 of 1892,
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